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“Law and Economics” Literature and Ottoman Legal Studies* 

 

I. Introduction 

In an attempt to demonstrate how Ottoman courts of law treated litigants of different gender, 

religion, and social class, Haim Gerber, in his State, Society and Law in Islam, examines a 

sample of Ottoman court records from a sakk treaty compiled by one Ottoman legal scholar, 

Debbağzade Numan (d. 1702 or 1703).1 Within his sample, which includes 140 litigation entries, 

Gerber reports, women won seventeen of twenty-two cases against men, non-Muslims won 

seven of eight cases against Muslims, and “commoners” won six of eight cases against askeris, 

or members of “the official class.”2  Based on these findings, Gerber claims that  

the shari‘a court in the area under study cannot be said to have been a tool of the 

upper class. On the contrary, it seems more proper to view it as a means for 

people of the lower classes to defend themselves against possible encroachments 

by the elite. It might be considered that possible social inferiors went to court only 

when they were somehow confident that they would win. But how would they 

ever know that? And in any case, even if this were so, it merely enhances the 

conclusion that it was not in the law court that the hierarchy was enacted and 

concretized, but somewhere else.3  

It is not clear that the 140 litigations identified by Gerber in Debbağzade’s treaty 

constitute a representative sample. The fact that the principle objective of this work is to provide 

examples of the types of documents found in court records, and not to illustrate all legal cases 

decided by a particular court within a specific time period, undermines the reliability of Gerber’s 
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findings.4 In fact, Gerber’s empirical claims generate questions that he fails to address in his 

work. If the court was indeed inclined to defend underprivileged parties against the privileged, as 

Gerber suggests, why would the latter agree to have their cases litigated? They could have 

chosen not to sue the less privileged or, in many cases, avoided litigation initiated by such 

opponents by offering them attractive settlements or simply conceding to their demands. It is fair 

to assume that the privileged parties would have known at least as much as we do today about 

how the courts operated, especially if Gerber is correct in his claim regarding the consistency and 

predictability of the court’s operations.5  

More generally, Gerber does not explain how the existence of alternative methods and/or 

platforms of dispute resolution, indirectly acknowledged in his quote, might have influenced the 

types of conflicts litigated in court or the court’s decisions in those cases. It is not clear what 

types of litigation positioned Muslims and non-Muslims, men and women, “commoners” and the 

members of the “official class” against one another. If the majority of these conflicts concerned 

trivial matters, does this suggest that disputes over more important issues were resolved out of 

court? If they involved large sums of money or very valuable property, does this indicate that 

more mundane contentions were resolved in non-litigious ways? What would it mean if we were 

to discover that the underprivileged and members of the “official class” opposed each other only 

in criminal litigations? Might we not interpret this as evidence that the former group did not trust 

the court with their property-related claims against the privileged? It is difficult to draw 

conclusions about the court’s role in class relationships without knowing how and why litigants 

chose to resolve certain kinds of disputes in court and not others.6  

Our doubts about them notwithstanding, it is not our intention in this article to challenge 

specific claims that Gerber has made about the role that Ottoman courts of law played in social 
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relationships.7 Rather, we seek to make a methodological contribution by proposing to study 

Ottoman court records in a novel manner, one that opens up new areas of research: Instead of 

treating dispute-related material in court documents as the starting point of our analysis, we 

consider them as end-products of a series of decisions that collectively shaped the dispute 

resolution process. These decisions included (but were not limited to) the following 

considerations on the part of disputants:  

1) Whether to escalate a potential conflict into an actual dispute. 

2) Conditional on initiating a dispute, whether to seek third-party help in resolving the 

dispute or to engage the opponent in direct, face-to-face negotiations.  

3) Conditional on appealing for outside help, whether to litigate the dispute or settle it 

with the help of intermediaries.  

4) If the disputants decided to engage in triadic (third-party involved) negotiations, 

whom to choose as intermediaries.  

5) If the conflict was to be settled through negotiations, whether to register the terms of 

the settlement in official archives (for example, those of the court or the notary-

public).  

6) If the dispute was to be litigated, and assuming that more than one court existed, 

which court to use.  

Such decisions were based on many factors, including the nature of the dispute, the 

identities of the disputants and their prior relationship with one another, and the availability of 

different mechanisms of dispute resolution in particular contexts.  

Since the dispute-related material in the court records are generated by a series of 

decisions, our endeavors to interpret this material require that we attempt to understand how such 
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decisions were made, even if the lack of historical information does not allow this for every 

specific dispute-related decision. In this essay we study how disputants in one Ottoman context 

decided to resolve their disputes (through negotiated settlements or litigations) and how these 

decisions influenced the litigation results. Specifically, we explore the relevance and potential 

benefits of an approach to settlement-trail decisions, developed in the “law and economics” 

literature, for scholarship on Ottoman legal history. This approach, first proposed by George L. 

Priest and Benjamin Klein in a seminal article published in The Journal of Legal Studies in 

1984,8 has influenced researchers in different fields interested in various aspects of dispute 

resolution. To date, however, it has not received any attention from scholars of Islamic law and 

legal practice. We hope to remedy this situation by presenting a synopsis of the major claims 

advanced by Priest and Klein and discussing how their insights -- as well as the critiques they 

have engendered – may be applied in an Islamic context to better explain the patterns that 

characterize settlement-trial decisions as well as trial results. 

In this essay we also seek to demonstrate how existing research based on Ottoman court 

records (sing. sicil in Turkish) may contribute to law and economics scholarship. Although 

practitioners in the two fields differ in their methodological approaches, sicil-researchers do 

study the factors that influenced the processes of dispute resolution. Indeed, since the 1970s, 

their collective efforts have revealed the ways in which many Ottoman actors and institutions 

interpreted and utilized the law in their efforts to resolve conflict. Thus, sicil-based studies offer 

relevant historical insights that have yet to be explored by researchers affiliated with the law and 

economics field, which is dominated by studies based on the United States.      
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We conclude the article with a series of preliminary observations based on the court 

records of eighteenth-century Kastamonu in order to test several hypotheses derived from Priest 

and Klein’s model in an Ottoman context. 

 

II. A Review of the Priest-Klein Model and the Subsequent Literature 

In the following discussion we describe a specific approach that has developed in what is known 

as the “law and economics” literature and that has attracted much interest in the fields of law, 

economics, and sociology. George L. Priest and Benjamin Klein’s research explores issues 

relating to two principal questions of which cases go to trial and who (plaintiff or defendant) 

wins. Although Priest and Klein (like many researchers after them) ask these questions about 

modern Western contexts, in particular the United States, the questions are germane to non-

Western and pre-modern milieus as well. The main points of their contribution to the law and 

economics literature are summarized below. 

Many researchers have observed that litigations represent a small fraction of the ways in 

which disputes are resolved.9 Priest and Klein explain why disputes are litigated only in rare 

cases. One important reason is that litigation is costly, for it involves court fees, fees associated 

with representation, travel costs to and from court, as well as costs associated with lost income 

due to time spent in court. Of course, settlements may also be costly. Expenses associated with 

professional legal representation can be large, even when disputes are not resolved by litigation. 

In addition, negotiations and arbitrative processes take time and effort on the part of disputants. 

Finally, the decision to take a dispute to court is based on an assessment of the potential gains of 

a favorable judgment. If the potential gain is high, plaintiffs show a higher propensity to have 

their cases litigated. Thus, the decision to litigate a dispute is based on the following formula: 
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Pp-Pd > (C-S)/J,  

 

where, “Pp” and “Pd” are the plaintiff’s and the defendant’s settlement offers, respectively, “C” is 

the cost of litigation, “S” is the cost of settlement by non-litigious means, and “J” is the expected 

judgment award if the case is decided in plaintiff’s favor.10  Accordingly, the dispute goes to 

litigation if the difference between the plaintiff’s and defendant’s settlement offers is larger than 

the cost of litigation (minus settlement cost) relative to the expected judgment. 

A defining feature of Priest and Klein’s model is that the decision to litigate or settle a 

dispute is made jointly by the disputants. Even though plaintiffs initiate the litigation, defendants 

can avoid it either by accepting the charges leveled against them or by offering plaintiffs 

attractive settlement terms (see below for exceptional situations in the Ottoman context).  The 

model assumes that a case that is particularly strong (or weak) from either party’s point of view 

is likely to be settled because the results of possible litigation are not in doubt. Thus, only those 

cases about which both parties feel reasonably assured of a favorable outcome are litigated. The 

tendency to settle relatively clear disputes and to litigate close ones is called the “selection 

principle.”   

The selection principle generates a number of important expectations about litigation. 

First, since litigated disputes are those that may be decided either way, the plaintiff-win rate 

should hover around 50 percent; in other words, plaintiff and defendant wins are expected to be 

equally frequent. Second, litigated disputes constitute neither a random nor a representative 

sample of all disputes. In other words, we cannot deduce from litigated disputes information 

about conflicts that were resolved through non-litigious means. And third, the decision standard--
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that is, the political/ideological inclinations of the legal system, such as whom the laws favor, the 

judges’ interpretive proclivities, and other factors that may influence the court–should not, in 

principle, affect the plaintiff-win rate. Since litigants are generally aware of these tendencies and 

adjust their thresholds for taking a case to litigation accordingly, the plaintiff-win rate should 

remain around 50 percent. 

Priest and Klein considered specific situations in which the plaintiff-win rate might 

diverge from 50 percent. One is when the stakes for the litigants are asymmetrical, that is, one 

stands to lose more from a verdict than her opponent stands to gain.11 In such circumstances the 

former may decide to settle a dispute that she has a reasonable chance of winning by proposing 

to her opponent a generous settlement, agreeing to litigate only if she has a significant chance of 

winning. For example, in a litigation in which one or more individuals sue a pharmaceutical 

company, asymmetrical stakes often define the litigants’ prospects. In such cases, the potential 

award to the plaintiff is not usually as high as the potential cost to the company’s reputation and 

future earnings. This is why “relatively more disputes with likely plaintiff verdicts will be settled 

and relatively more disputes with likely defendant verdicts will be litigated. Observing only 

litigated cases, defendant verdicts will be greater than 50 percent.”12  

Another factor that may affect win rates is the variation in the degree to which disputants 

are informed about, or experienced with, the court’s operations. Priest and Klein suggest that the 

50 percent plaintiff-win rate is possible only when litigants’ expectations of their chances in the 

court are unbiased and reasonably sound.13 Inaccurate or unrealistic expectations may generate 

“divergent expectations” among disputants and lead them to litigate weaker cases. Although 

Priest and Klein did not elaborate on this possibility in their original essay, other researchers 

have explored the impact of “asymmetric information” on trial results. Bebchuk, for example, 



9 
 

has suggested that plaintiff-win rates should be less than 50 percent in many cases because 

defendants are usually better able to judge the extent of their own culpability and therefore make 

better decisions about when to settle or litigate.14 Finally, Priest and Klein acknowledge that their 

model is valid in cases in which only the liability of the defendant and not the damage is disputed 

(the latter is the case in most rear-end auto collision litigations). Although we should expect high 

plaintiff-win rates for such litigations, the real disagreement often concerns not the defendant’s 

guilt, but the amount she should be required to pay in compensation for the damage she caused.15  

Priest and Klein’s 50 percent-win rate hypothesis has been tested in very different 

contexts. Some scholars have provided partial confirmation of the hypothesis.16 Others have 

reached conclusions that contradict Priest and Klein’s arguments.17 Collectively, these studies 

allow us to better understand the particular circumstances in which the 50 percent plaintiff-win 

rate hypothesis holds and those in which it does not. For example, it has been suggested that the 

selection principle and plaintiff-win rates in labor disputes are sensitive to economic 

circumstances. In periods of economic crisis, aggrieved parties, usually laborers or their 

representatives, tend to litigate weaker cases, and, therefore, lose more often.18 Litigant 

representatives may also influence settlement and litigation decisions in ways that do not protect 

litigants’ interests. For example, attorneys may pursue long litigations to maximize their earnings 

when it would make more sense to settle the dispute.19 It has also been suggested that plaintiff-

win rates are not completely independent of legal standards, the inclinations of individual judges, 

region, and time period.20   

 

III. The Priest-Klein Model in the Ottoman Context 

III.A. Potential Contributions of the Priest-Klein Model:   
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Sicils are Ottoman court records that contain documentation related to the court’s legal and 

administrative activities. Many of these records from different Ottoman towns, some dating back 

to the fifteenth century, have survived intact. The distinctive feature of legal scholarship based 

on these sources, which emerged in the late 1970s and has flourished since the 1990s,21 is that it 

is more concerned with the practice of law and its local, contextual applications than with what 

the shari‘a might have looked like in its pure form.22 Unlike their predecessors, scholars who 

work with sicils are less inclined to characterize the court as a peripheral institution and the qadi 

as a legal technician who simply applies the law without any discretion. It is this concern with 

legal practice that makes sicil-based scholarship likely to benefit from the insights of the law and 

economics literature.  

The Priest and Klein model is valuable for Ottoman legal studies for at least two major 

reasons: 

 

(1) Interest in settlements as a form of dispute resolution is new and still limited in Ottoman legal 

studies, sicil-based or not. The tendency to think about settlements and litigations in relation to 

one another in a systematic fashion is even less common.23 By contrast, Priest and Klein urge 

researchers to perceive litigation not as an isolated event that can be studied on its own, but as 

one phase of a larger, more complex process that seldom begins in the courtroom and that often 

continues after the completion of adjudication. Thus, the tendency to focus exclusively on 

litigation in Ottoman legal studies has led to incomplete, and therefore flawed, analyses of 

dispute resolution in the Ottoman context. To be sure, it is the court records themselves, which 

isolate litigations from their broader contexts and present only the legally relevant details of the 
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disputes they relate, that have forced researchers to approach litigation in this fashion, but 

researchers have not made satisfactory attempts to overcome this problem. 

The exclusive focus on litigation is also problematic because, as noted, conflicts that are 

resolved through adjudication are not reflective of prevalent conflicts in society, but only of 

exceptional incidents. For this reason, documents pertaining to litigation must be complemented 

with other types of sources. It is important to acknowledge here that in addition to litigation 

summaries, sicils contain other forms of documentation, including those pertaining to contractual 

arrangements and, more relevant for the concerns of this article, amicable settlements (sing. 

sulh). These documents provide valuable information about disputes that were not litigated, and 

therefore, may be used to complement the information pertaining to litigations. In the final 

section of this article, we make a preliminary attempt to demonstrate this potential.  

 

(2) The basic question of how plaintiffs and defendants fare in litigations has not been well 

explored in Ottoman legal studies. This would make some sense if researchers were significantly 

more interested in the litigious performance of specific groups (such as women, non-Muslims, 

the poor and the underprivileged) and did not consider the categories of “plaintiff” and 

“defendant” to be useful analytical tools. But this has also not generally been the case. The few 

works that ask relevant questions, including Gerber’s study cited in the introduction, are 

generally brief and impressionistic, and they do not contain systematic analyses of the 

relationship between litigation results and the status of litigants.24 Given the abundance of 

litigation-related documents in Ottoman court records, it is difficult to explain the general lack of 

interest in a systematic analysis of the results of adjudicative processes, which is essential to an 

understanding of how litigious interactions reflect intergroup relationships and local hierarchies.  
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In this context, it is important to distinguish the interest of Priest and Klein in plaintiff 

and defendant performances from the broader topic of how different segments of the society fare 

in litigations.  In general, researchers associated with the law and economics literature are 

interested in what plaintiffs’ and defendants’ performances can reveal about the structural 

features of adjudicative processes and the tactical and strategic considerations that help parties 

make decisions about litigation. Thus, their concerns are different from those of researchers 

interested in power relations among different groups in the arena of the court.25 Nevertheless, 

these orientations are also complementary. For those who seek to understand the functions of 

courts in reproducing (or resisting) class, gender, and religious hierarchies, the approaches 

developed in the law and economic literature are useful because they focus on how good and bad 

outcomes are determined by the decisions made by litigants in different roles. 26  

In fact, Ottomanists have yet to examine why some litigants win and others lose. Priest 

and Klein’s research, as well as the contributions of its critics, give us ideas to explore and 

terminology to adopt or reject. For example, how do we define asymmetrical stakes in the 

Ottoman courtroom? What determines the divergent expectations of among specific groups of 

plaintiffs and defendants? How exactly do wealth, gender, and religious status influence 

verdicts? It is by attempting to answer such questions that we can better understand how the legal 

system functioned to uphold or undermine divisions within the society. 

 

The law and economics literature has identified variables that may have influenced settlement-

trial choices and plaintiff-win rates in the modern world. Although many of these variables are 

potentially relevant in Ottoman contexts, we can also imagine factors that were specific to 

Ottoman society. Research on such factors in any historical setting is rare and the vast scholarly 
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literature on Ottoman law and legal practice provides Ottoman historians the opportunity to 

inform and contribute to modern scholarship on law and economics. In the following 

subsections, we provide a list of relevant factors in the Ottoman milieu and consider how they 

may have influenced settlement-trial choices (III. B.) and plaintiff-win rates (III. C.). It is our 

hope that future, empirical research will confirm, qualify, or disconfirm the validity of our 

speculations and also reveal other factors that influenced settlement-trial considerations and 

plaintiff-win rates.  

 

III. B. Factors That May Have Influenced Settlement-Trial Rates in the Ottoman Context 

Based on the available literature on Ottoman legal history, we have identified four general 

factors that may influence settlement rates. These are institutional factors, factors related to the 

court’s operations and organization, the types and nature of the disputes, and factors related to 

the wider setting in which the courts operated. Each one of these general factors includes one or 

more specific variables. In what follows we describe these variables and speculate how they may 

have influenced settlement-trial rates.  

 

1) Institutional Factors 

Availability of courts: One institutional factor that has failed to attract much attention in studies 

of modern disputes is the availability of arenas in which formal litigations can take place. The 

relative absence of courts in remote and isolated locations, however, must have influenced 

settlement rates in the Ottoman Empire. A trip to the National Library in Ankara, where the 

microfilm copies of all available sicil collections in Turkey are kept, or examination of Ahmed 

Akgündüz’s catalogue of existing volumes of court registers in various Turkish libraries and 
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archives, is suggestive in this regard. Although it is likely that many sicil collections, or portions 

of them, failed to survive due to negligence or inability on the part of court functionaries to 

maintain the courts’ archives, it is also possible that many locations in the empire lacked formal, 

state-run courts until a later period. 

 
 

Table 1: The Years in Which Select Anatolian Towns were 
Incorporated into the Ottoman Empire and the Years in 
Which Their Sicils Begin 

Location Year of inclusion  Year that sicils begin 
Adana 1517 1633-4 

Amasya 1393 1624-5 

Aintab 1516 1531-2 

Ankara 1356 1429-30 

Balıkesir 1345 (?) 1533-4 

Bolu 1324 (?) 1668-9 

Bursa 1326 1456-7 

Çankırı sometime in the 1390s  1648-9 

Edirne 1362 1538-9 

Izmir 1426 (?) 1853-4 

Karaman 1467 1525-6 

Kastamonu 1462 1673-4 

Kayseri 1398 1493-4 

Manisa sometime in the 1390s 1522-3 

Sivas sometime in the 1390s 1777-8 

Tokat 1392 1772-3 

Trabzon 1461 1555-6 
Notes: Sicil dates are from Akgündüz, Şer’iye Sicilleri, vol. 1, 169-215. 
Incorporation dates are from İslam Ansiklopedisi, (Istanbul: Milli Eğitim 
Bakanlığı Yayınları, 1941-1987). After Timur’s invasion of Anatolia in 1400 
and the following civil war, the Ottomans lost control of some of these cities 
for a brief period. 
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 In communities that had no formal, state-sanctioned courts, disputes were likely to be 

decided by means other than litigation. Of course, it is possible that some communities, 

especially large ones with established religious institutions and/or sizable populations of religio-

legal dignitaries, had indigenous institutions in which cases were litigated according to Islamic 

law before these communities were incorporated into the Ottoman legal system. We cannot make 

the same assumption, however, for all communities. Thus, individuals in many provincial 

locations must have had difficulty in arranging for litigations in formal, state-sanctioned courts. 

They may have traveled elsewhere for access to courts or court-like institutions, but this would 

have been costly (see below). By the same logic we also assume that the availability of multiple 

courts in major urban centers such as Istanbul, which had four or five courts in different areas,27 

must have generated higher litigation rates by making access to adjudicative arenas easier. 

 

Availability of alternative venues of dispute resolution: The leaders of many corporate bodies, 

such as guilds, the military, and descendants of the Prophet Muhammad, often found ways to 

resolve conflicts among their members. It is possible that approaches to dispute resolution 

differed from one corporate body to another.  Many trade and artisanal organizations may have 

sought amicable settlements because this method shielded existing relationships from 

dissolution. Others, such as the military, which was more likely to be interested in preserving 

military discipline and hierarchies, may have opted for more litigation-like or arbitrative (that is, 

triadic) processes in which independent third parties made decisions. What is clear is that, 

collectively, their efforts must have reduced trial rates in Islamic law courts.  

 Our sources also indicate that high-level provincial military-administrative authorities, in 

particular governors and their representatives, often heard complaints and decided punishments 
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independently of courts. Although such practices were not always legally sanctioned, and 

sometimes generated protests from local court officials, they happened often, mainly because 

executive authorities charged for this service and collected fines from parties deemed guilty.28 

Again, how exactly those authorities administered justice is far from clear. Nevertheless, such 

activities also must have reduced trial rates. 

 

Legal pluralism: The official legal school (sing. madhhab, in Arabic) of the Ottoman Empire was 

the Hanafi school. But many big cities in the empire, in particular those located in Arab lands 

populated by people belonging to other law schools, also contained Shafi‘i and Maliki courts.29 

Furthermore, non-Muslim communities had their own denominational tribunals.30 We know that 

Muslim litigants could choose between Hanafi and non-Hanafi courts when they were available, 

regardless of their personal madhhab affiliations. And non-Muslims were allowed to take their 

cases to Islamic courts even when they shared the religious affiliation of their opponents. This 

situation, combined with the existence of significant variations between Islamic and non-Islamic 

legal principles, as well as between Hanafi and non-Hanafi legal interpretations on a wide range 

of issues (including, but not limited to, inheritance, divorce, annulment of marriage, document 

use in court, and heresy), must have enhanced legal unpredictability. This unpredictability would 

have contributed to forum-shopping, a well-known phenomenon in the Ottoman context, which 

would have increased the trial rates in those areas that featured multiple courts affiliated with 

different law schools and/or denominations.    

 

2) Factors Related to the Court’s Operations and Organization 
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Costs of litigation versus settlement: We know little about the costs of litigation in the Ottoman 

Empire. Before the Tanzimat era (1839-76), the income of court personnel, including qadis, was 

largely based on court fees.31 Official sources, including Ottoman law books (qanunnames), 

indicate unrealistically that court fees did not change between the sixteenth and nineteenth 

centuries.32 In fact, there is evidence that after the sixteenth century court personnel adjusted 

their fees in response to inflation and also in order to compensate for increasingly shorter tenures 

in their jurisdictions, followed by longer wait times before their next appointment.33 Kuran and 

Lustig suggest that “(i)n a commercial dispute, judges might collect … 2 percent of the amount 

at stake,”34 although it is not clear how representative this figure is for other contexts. Indeed, 

Abraham Marcus informs us that qadis claimed as much as 10 percent of the sum awarded in 

litigations in late eighteenth-century Aleppo, to be paid by winning parties.35 Not included in this 

amount were the fees due to other court personnel such as ushers (sing. muhzir) and scribes 

(sing. katib). Contemporary Ottoman sources and Western travelers’ accounts indicate that gifts 

and bribes came to be associated with court use in the seventeenth and eighteenth centuries.36 All 

these factors must have made litigations not only expensive but also financially unpredictable. 

One may also assume that, in the countryside, where there were few or no courts, court use 

required significant travel time and time away from work. The availability of multiple courts in 

many big cities must have made access relatively cheaper. This being said, the relatively high 

cost of living in large, metropolitan areas may have increased court fees in these locations as 

well.  

The cost of settlement, on the other hand, would have been negligible since most 

settlements took place informally, often with the involvement of kin, neighbors, and community 

members. It is likely that legal and administrative authorities were involved in arbitrations and 
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sulh negotiations.37 Possibly, they participated in these processes as members of the community 

interested in maintaining peace and social harmony. If, however, their involvement was based on 

their professional qualifications and legal functions, it is not clear whether, or to what extent, 

they were compensated.  

 

Predictability of the court’s decisions:  The predictability of a court’s verdicts reduces the 

likelihood of litigation because parties can assess how the court might decide their dispute, 

saving them from actually pursuing litigation. According to Ramseyer and Nakazato, trial rates 

in modern Japan are low compared to those in many Western contexts because “uniformity in 

time is something that judges take pride in.”38 In this environment, disputants often develop 

accurate estimations of court tendencies and negotiate their differences with their opponents 

under the law. 

The predictability of Islamic courts of law is an issue that has long interested scholars. 

Max Weber’s notion of “kadijustiz,” for example, is premised on the idea that shari‘a courts 

were more concerned with what Weber called “substantive rationality,” which requires a flexible 

approach to decision-making in order to accomplish specific social objectives, than with “formal 

rationality,” which is more concerned with a uniform application of legal rules regardless of their 

social consequences.39 More recently, Lawrence Rosen has suggested that modern Islamic courts 

in Morocco tend to show context-based adaptability and fluidity in their operations in order to 

maintain peace and harmony, rather than demonstrating legal formality or consistency.40 

According to Rosen, the main objectives of courts in Morocco are to regulate reciprocity among 

disputing parties and to prevent a breakdown in social relations. On the other hand, many 

Ottoman historians have insisted that courts in the Ottoman Empire enforced the law formally 
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and consistently across time and space,41 a claim that has found support among legal historians 

who work on non-Ottoman contexts.42 

One might surmise from the insights of Weber and Rosen that court actions, which they 

characterize as context-based and unpredictable, contribute to legal uncertainty and, thus, 

generate more litigations. However, an opposite conclusion is also possible. If Islamic courts 

seek to maintain peace and harmony, as Weber and Rosen have suggested, they are likely to steer 

litigants to negotiated settlements or to ratify the results of such processes that may have taken 

place alongside litigations. This is what Rosen proposes when he defines the court’s function 

primarily as putting disputants in a position to negotiate their differences. Not every litigation 

ends with a verdict; thus, if a court does indeed seek reconciliation, litigations must demonstrate 

a propensity to turn into settlements. According to Rosen, in most disputes brought to court in 

Morocco, the role of the judge is limited to mediation or arbitration.43 Paradoxically, if the 

Ottomanists are right about the formality and predictability of the Ottoman court’s proceedings, 

this may have encouraged negotiating settlements “under the law,” as in modern Japan.44 

There is at least one institutional factor relating to the predictability of court decisions 

that may have encouraged trials rather than settlements. The fact that Ottoman qadis were 

periodically rotated through different judgeships, to prevent them from establishing strong local 

connections and being influenced by local power-holders,45 would have increased the 

unpredictability of the system, though it is true that local court officials, including deputy judges 

(naibs), must have provided a degree of continuity. The literature on legal practice in modern 

contexts indicates that decision standards vary from one judge to another and also that short 

tenures prevent disputants from forming reliable opinions about individual judges.46 Since this 
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situation hampers predictability, it contributes to increased trial rates. It is reasonable to expect 

the same in the Ottoman context. 

 

Speed of Litigation: Another reason suggested by Ramseyer and Nakazato for low litigation rates 

in Japanese courts is the significant amount of time they require to reach conclusion, which 

allows litigants to observe and understand the judge’s disposition towards their case.47 In the 

Ottoman contexts, however, court records give a different impression. According to Marcus, the 

“judicial process worked with remarkable speed” in eighteenth-century Aleppo. “Many matters 

came before the judge on the day of the complaint or shortly after. The deliberations were 

usually concluded and the judge’s sentence handed down in one or two sessions.”48 If indeed 

litigation took little time, this would have discouraged litigants from engaging in lengthy 

negotiations and settling disputes before verdicts were returned. 

 

3) Types of Disputes 

Disputes among family members and kin: We should expect variations in settlement rates among 

disputes that involved relatives and those that did not. This is because litigations tend to be zero-

sum games which, more so than other forms of dispute resolution, have the potential to damage 

existing relationships among the disputants. Since it is safe to assume that tolerance for such a 

risk is generally lower when the dispute involves family, we should expect higher settlement 

rates among disputes among family members and kin. 

 

Disputes among members of different gender, denominational, or status groups: It is possible 

that disputes involving individuals of different gender, religion or status influenced settlement 
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and trial tendencies. It is not clear, however, that we can make a broad generalization in this 

regard. Kuran and Lustig have claimed that in seventeenth-century Istanbul individuals not 

affiliated with the state were reluctant to litigate against “state officials,” and that non-Muslims 

did not sue Muslims unless their cases were strong.49 On the other hand, we have established in a 

recent study that disputes in late-seventeenth- and eighteenth-century Kastamonu were more 

likely to go to trial if the parties held significantly different honorary titles, which signified 

socioeconomic status.50 The same study also demonstrated that gender difference was 

inconsequential in the choice between settlement and trial.  

 

Criminal Disputes: Islamic law does not permit settlements for hadd crimes, that is, crimes with 

fixed mandatory punishments, i.e., theft, illicit sexual intercourse, false accusation of illicit 

sexual intercourse, brigandage, apostasy, and consumption of alcohol.51 There are also other 

criminal cases for which the chances of sulh settlement are low. Often, an alleged criminal is 

apprehended by the local police force in the midst of the act and taken to court for immediate 

hearing and punishment. In such a situation it is not clear whose interests, other than the 

defendant’s, a settlement may have served. In fact, given frequent imperial pressures on local 

courts and law enforcement officers to curb crime rates, they may have been particularly 

motivated to try and punish alleged criminals.52  On other occasions, local residents brought to 

court an alleged sexual and moral offender (a prostitute or pimp) to banish him/her from the 

community, which required a court verdict. We can imagine that in this type of case as well the 

incentives for settlement were few for the parties, who were not necessarily seeking 

compensation for damages but simply wanted to eliminate crime from their surroundings. 
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On the other hand, at least one researcher has suggested that some sexual crimes, such as 

abduction and elopement, especially in the countryside, were often resolved outside of the 

court.53 In such cases, offenders were punished by their own kin or by relatives of the harmed 

parties. This practice may have reduced the trial rates in disputes that involved specific sexual 

crimes. 

  

Fictitious Litigations: Students of Ottoman court records have noticed that some litigations were 

pursued because parties desired to have their pre-arranged agreements validated by the judge and 

registered in the court ledger as verdicts.54 For instance, a plaintiff might make a superfluous 

claim regarding property he or she once owned, and the defendant would then prove that this 

property had been sold to him or her by the plaintiff. In another example, a plaintiff might 

present in court a contractual agreement with a defendant and argue that the latter was failing to 

fulfill his or her obligations, a claim that subsequently would be acknowledged by the defendant. 

In such cases the judge would decide for the “aggrieved” party and order his or her “opponent” 

to abide by the conditions of the agreement, which are also listed in the court-produced 

documentation. The same tactic may have been used in potentially more serious situations, such 

as cases involving accidental death or injury or lost or stolen property. In such cases the 

defendant may have welcomed a suit brought by the aggrieved party as an opportunity to prove 

his or her innocence. 

These litigations were mechanisms that often functioned to protect the defendants or their 

contractual arrangements with plaintiffs from future challenge. Although costly, they generated a 

degree of security because Islamic law maintains that the judge’s decision on a particular issue, 

unless deficient because of a legal error, cannot be overturned by a later verdict.55 Since we 
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cannot easily differentiate fictitious litigations in court rcords from real ones, we are unable to 

exclude them from our attempts to determine settlement and trial rates. Thus, we expect such 

cases to artificially inflate the trial rates.  

 

4) Wider Setting: 

Finally, and because litigations are often zero-sum endeavors, we may expect to see variations in 

settlement-trial rates according to community size. This expectation is based on the assumption 

that in larger communities, in which individuals likely have numerous actual and potential social 

networks and relationships, tolerance for the social consequences of litigations is relatively high. 

In smaller communities, on the other hand, the goal of maintaining peace and social harmony 

may be more important since the range of available or potential relationships is more limited, 

making them potentially more valuable. For this reason we can expect relatively higher trial rates 

in bigger cities. 

 

Table 2 summarizes the possible and likely effects of the variables discussed above on settlement 

and litigation decisions. The interpretation of the table is straightforward: For example, a positive 

(/negative) sign under the “Possible” column indicates, according to our preliminary and 

speculative estimations, that a particular factor possibly improved (/diminished) settlement or 

trial rates. A positive (/negative) sign under the “Likely” column suggests that a particular factor 

is likely to have increased (/decreased) the chance of settlement or litigation. As our discussion 

demonstrates, there are legitimate reasons to assume that specific factors may have influenced 

settlement-trial rates in contradictory fashions. These factors are marked in the table by a 

question mark.  
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Table 2:  Factors for Settlement and Litigation Decisions 

General Factors Specific Factors Settlement Litigation 

Likely Possible Possible Likely 

Institutional 
Factors 

No court (compared to single court) +    

Multiple courts (compared to single 
court) 

  +  

Availability of alternative venues 
for dispute resolution 

 +   - 

Legal Pluralism   +  

Court’s 
Operations and 
Organization 

Cost of litigation +    

Speed of Litigation   +  

Court’s ideology  + (?)   

Rotation of qadis   +  

Types of 
Disputes 

Disputes among kin/family 
members (compared to disputes 

among unrelated parties) 

+    

Disputes among individuals with 
non-symmetric gender, religious, 

status markers (compared to 
disputes among individuals with 

symmetric markers 

? ? ? ? 

Criminal Disputes   +(?)  

Fictitious Litigations    + 

Setting Big cities (compared to medium-
sized communities) 

  +  

Small communities (compared to 
medium-sized communities) 

 +   

 

 

III.C. Factors That May Influence Plaintiff-Win Rates: 
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Many of the factors that have been shown to influence plaintiff win rates in modern milieus were 

also potentially relevant in Ottoman society. It is, for instance, easy to imagine asymmetric 

stakes or differential expectations among different groups of litigants.56 As an example of the 

former, the resulting loss of reputation to an administrative official convicted of corruption must 

have been more consequential than the gain to the plaintiff who brought him to court.  With 

respect to the latter, it is likely that religio-legal authorities had more realistic expectations of 

court processes than did underprivileged parties.  

In addition, factors specific to the Ottoman legal world must have influenced plaintiff win 

rates as well. Here are the two that we can propose based on the available literature on Ottoman 

legal history: 

 

1) Evidentiary Procedures Followed in Court 

According to Islamic law, litigants possess different evidentiary responsibilities based on the 

nature of their claims. The law places the burden of proof on the party whose contention is 

contrary to the initial legal presumption. In accordance with this principle, it is the qadi who 

decides which party should bear the burden of proof; he may assign this responsibility to either 

the plaintiff or the defendant. For example, in an unpaid-debt dispute, the qadi would first hear 

the claim by the plaintiff (the alleged creditor) and then demand a response from the defendant 

(the alleged debtor). If the defendant denies the debt claim, the qadi would require the plaintiff to 

provide evidence to support his claim, since the legal presumption in this case is that the alleged 

debtor is free from debt.  

However, if the defendant acknowledges the original debt transaction but also contends 

that the debt had been paid before the trial, then the court would require him to prove it, since in 
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this situation it is the defendant making a counter claim. In either case, the qadi would hold in 

favor of the party who assumed the burden of proof, if the latter brought to court credible 

evidence. In other words, if the evidence is credible, the opposing party has no opportunity to 

provide evidence supporting his or her own position.57 Thus, Islamic evidentiary procedures may 

favor those who assume the burden of proof. Indeed, in a sample of 859 trials from eighteenth-

century Kastamonu, litigants who assumed the burden of proof won about 77 percent of the cases 

in which the qadi placed the burden of proof on one of the parties.58 And since plaintiffs were 

assigned the burden of proof more often than defendants, it is conceivable that they possessed an 

advantage. In our sample of trials, plaintiffs assumed the burden of proof about twice as often as 

defendants.59  

As discussed, Priest and Klein’s model suggests that the decision standard or the court’s 

sympathy towards specific groups of litigants should have no impact on the 50 percent plaintiff-

win rate, since litigants are theoretically able to adjust their expectations according to 

circumstances. However, empirical research in modern Western contexts indicates that plaintiff 

win rates are not completely insensitive to decision standards or the court/legal system’s 

inclinations. 60 The same may have been true in the Ottoman context. 

 

2) Pro-plaintiff nature of criminal disputes  

Ottoman and Middle Eastern historians have noticed that in criminal litigations the standards of 

proof against individuals of poor reputation are generally low.61 This finding reflects the fact that 

with respect to many types of crime and issues of security, the court’s legitimacy is not based on 

its neutrality, as is the case in disputes involving private parties, but on its ability to protect 

communal interests and earn communal approval. According to Mohammed Fadel, this quest for 
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communal approval has led the courts to relax the evidentiary standard in cases pertaining to 

violations of public rights, general security, rights of state, felonies, and assaults.62 

Consequently, in many such cases, circumstantial evidence and confessions extracted through 

torture or imprisonment, which are otherwise inadmissible, have been permitted.63 Given the 

difficulty of settling criminal disputes, especially for defendants, as discussed above, we might 

therefore expect relatively high plaintiff-win rates in these types of litigations. 

 

3) Fee-for-service adjudication 

Daniel Klerman has posited with reference to pre-modern England that a fee-for-service 

compensation regime in courts and the judges’ desire to maximize their incomes may have led to 

a pro-plaintiff bias in courts.64 Kuran and Lustig have suggested that this factor must also have 

been relevant in the Ottoman context, given that litigants had the ability to take their disputes to 

any court of their choice.65 Since potential litigants were not required to use the court where they 

lived, Ottoman courts must have competed for business: “Although Ottoman judges received a 

salary from the sultan, they also collected fees from litigants. Moreover, individual plaintiffs 

could seek out judges known for their propensity to rule in favor of the plaintiff. One would 

expect judges to have ruled for plaintiffs more frequently than they would in the absence of a 

choice among courts. They would have exhibited a pro-plaintiff bias…”66 

 Again, according to the Priest-Klein model, any pro-plaintiff bias would have been 

known to potential litigants and should not have influenced plaintiff-win rates. However, we 

cannot easily predict how this principle applied in practice.  
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IV. A Preliminary Analysis of Settlements and Litigations in Eighteenth-Century 

Kastamonu 

In the final section of this article we examine in a preliminary manner the empirical data on 

litigations and settlements from one judgeship (kaza) in Ottoman Anatolia and discuss the extent 

to which they confirm the claims presented in previous sections.67 Our data is based on the court 

records of Kastamonu. The mid-eighteenth-century kaza of Kastamonu was located in north 

central Anatolia and included a town (also named Kastamonu) that had about 41 quarters, as well 

as seventy-seven villages. There is no clear information on the population of the kaza. Official 

records give the number of avarız households in the kaza as 266 in the late eighteenth century.68 

Assuming that each avarız household was composed of fifteen real households and that each real 

household was composed of five individuals, we may speculate that the population of the kaza 

cannot have been more than 20,000. According to Western observers, the town had a population 

of about 12,000 at the beginning of the nineteenth century. There is no indication that the town 

experienced major demographic fluctuations over the course of the eighteenth century. Colin 

Heywood suggests that non-Muslims constituted no more than 15 percent of the town’s 

population.69  

As far as we can tell, the kaza had one court that served the legal needs of the 

townspeople and villagers. This is not surprising because the area was not particularly populous. 

A qadi or naib (a deputy judge) presided over the court, which also included scribes (sing. katib), 

ushers (sing. muhzır), and other personnel. As was the case elsewhere in the Ottoman Balkans 

and Anatolia, qadis were rotated periodically, although other court personnel might retain their 

positions for much longer periods.  According to the catalogue prepared by Ahmet Akgündüz, 

the date of the earliest court register, which we were not able to locate in the National Library in 
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Ankara, is 1084 H. (1673-4); the earliest register we were able to locate is from 1095 H. (1684). 

The court records of Kastamonu intermittently cover the late seventeenth, eighteenth, and very 

early nineteenth centuries (until 1806). The impressions presented in this section are based on the 

registers from three sub-periods roughly equal in length, which will constitute the empirical basis 

of a broader and more detailed analysis of Kastamonu court records. These sub-periods are as 

follows: (1) 1095 /1684 - 1110/1698; (2) 1148 /1735 - 1156 /1743; and (3) 1195/1781 - 

1204/1790. The first period is slightly longer than the other two because it lacks documentation 

for some years.  

Ottoman court records contain brief and formulaic summaries of litigations and amicable 

settlements. We used these summaries to compile the simple statistics given in the tables below. 

Table 3 separates “civil disputes,” that is, contentions over money and property (e.g., debt, 

ownership of property, and commercial disputes) from “criminal disputes,” that is, contentions 

over assaults (sexual and otherwise), robbery, and forced usurpation. It also distinguishes civil 

disputes among related parties (family members and kin) from civil disputes among unrelated 

ones. All but three criminal disputes involved unrelated parties.   

 

Table 3: Litigations and Settlements Classified According to Types and Periods 
 1st Period 2nd Period 3rd Period Total 

Litigations Civil -- Unrelated 
Parties 

160 (69%) 156 (57%) 208 (59%) 524 (61%) 

Civil -- Related 
Parties 

46 (20%) 66 (24%) 126 (36%) 238 (28%) 

Criminal  27 (12%) 50 (18%) 20 (6%) 97 (11%) 

Total  233 (100%) 272 (100%) 354 (100%) 859 (100%) 

Settlements Civil -- Unrelated 
Parties 

16 (36%) 34 (29%) 76 (28%) 126 (29%) 
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Civil -- Related 
Parties 

23 (52%) 66 (56%) 140 (51%) 229 (53%) 

Criminal  5 (11%) 18 (15%) 56 (21%) 79 (18%) 

Total  44 (100%) 118 (100%) 272 (100%) 434 (100%) 

Note: Values in parentheses give percentage proportions in a given time period.  

 

 What is most striking about Table 3 is how small the litigation figures are in general. For 

settlements, registration in court records was not a legal requirement, which is why we should 

assume that those found in the ledgers represent only a fraction of all settlements reached during 

our time period. Litigations, however, had to be registered upon conclusion and therefore the 

numbers presented in the table should give pause to all researchers who have devoted their lives 

to studying them: If we assume that each sub-period contained about 120 months, the court 

litigated about 1.9, 2.3, and 3.0 cases per month in the first, second, and third periods, 

respectively. In a judgeship of about 20,000 and town of 12,000 people, these averages strongly 

suggest that an overwhelming majority of disputes were resolved through non-adjudicative 

means. If so, then litigation, as a form of dispute resolution, was also an exception in our context. 

Considering that many of the factors that may have encouraged litigations were not operative in 

eighteenth-century Kastamonu (see Table 2), the numbers we observe in the court records come 

as no surprise. Kastamonu was not a big city, and it did not have multiple courts representing 

different legal schools or religious denominations. Thus, given our earlier discussion, it is safe to 

assume that in contemporary metropolitan centers such as Istanbul, Salonika, Aleppo, or Cairo, 

litigation rates were higher.70 

 The fact that both litigations and registered settlements increased over time is interesting 

in light of the absence of evidence for demographic growth during the eighteenth century. This 

finding suggests that the people of Kastamonu may have become more litigious during the 
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eighteenth century. It may also be an indication that the court, if it was indeed established in the 

second half of the seventeenth century, became more accepted by the community as it aged. 

Originally an institution that was imposed from outside by the imperial government, it may have 

come to shape local expectations of fairness and equity as much as it was shaped by them. 

The figures in Table 3 suggest that while litigations tended to take place among unrelated 

opponents, court-registered settlements often involved family members and kin. This finding 

supports Priest and Klein’s suggestion that litigated disputes should not be seen as a random or 

representative sample of all disputes in a particular location. On the other hand, the fact that the 

proportion of litigations among relatives increased significantly over time may be interpreted as 

another sign that the inhabitants of Kastamonu were increasingly inclined to use the legal 

system. 

 Finally, the uptick in criminal settlements in the third period, at a time when criminal 

litigations appear to have been exceptionally low, suggests that settlements and litigations were 

strongly connected. Considered on its own, the dip in criminal litigations may suggest either that 

crime rates were low in the third period or, conversely, that the local government was ineffective 

in controlling crime.71 However, if we also take into consideration the information provided by 

settlement numbers, we reach a different conclusion: For reasons that are not clear to us, in the 

third period, the people of Kastamonu were more inclined to resolve criminal disputes through 

settlement than through litigation.  

Table 4 provides the plaintiff- and defendant-win scores for different types of cases in the 

three periods. For example, the first cell indicates that in the first period plaintiffs and defendants 

won 93 and 67 civil litigations involving unrelated parties, respectively. The figures in 

parentheses provide plaintiff-win rates for each cell.    
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Table 4: Plaintiff and Defendant Wins According to Types and Periods 

 1st Period 2nd Period 3rd Period Total 

Civil -- Unrelated Parties 
93-67 
(58%) 

84-72 
(54%) 

86-122 
(41%) 

263-261 
(50%) 

Civil -- Related Parties 
21-25  
(46%) 

34-32 
(52%) 

38-88 
(30%) 

93-145 
(39%) 

Criminal  
17-10  
(63%) 

30-20  
(60%) 

4-16 
(20%) 

51-46 
(53%) 

Total  
131-102 
(56%) 

148-124 
(54%) 

128-226 
(36%) 

407-452 
(47%) 

Note: Figures in parentheses are plaintiff-win rates 

 

We identify two major findings in Table 4: First, the data appear to offer some support 

for the 50 percent plaintiff win rate hypothesis. We have calculated the overall plaintiff-win rate 

as about 47 percent, which is closer to the 50 percent baseline than Kuran and Lustig’s figure 

(about 60 percent) for commercial litigations in seventeenth-century Istanbul.72 The rate 

remained in the 45 to 56 percent range in two of the three sub-periods and for two of the three 

case types. In other words, plaintiffs do not appear to have significantly benefitted from the 

possible pro-plaintiff biases in the system. On the contrary, the results support Priest and Klein’s 

claim that litigants tend to adjust their expectations in accordance with the structural proclivities 

in the system.73  

Nevertheless, we have also observed major differences in plaintiff-win rates across 

litigation types and periods, an observation that is consistent with what researchers have found in 

many modern contexts. Particularly interesting are the rates for criminal litigations, which appear 

to have been quite high in the first two periods and very low in the third period; and the overall 

rate for the third period, which is low compared to those observed for the first two periods. It is 

tempting to explain the high plaintiff-win rates in criminal litigations with reference to the 
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combined effects of the defendants’ inability to push for settlement in many such cases and the 

pro-plaintiff bias of the courts in these types of litigations. The high defendant-win rates in the 

third period, on the other hand, may be explained by a shift in the number of fictitious litigations 

during this time period, a hypothesis that is difficult to prove given the nature of our sources. 

However, we should remember that the literature on the topic has brought to light many other 

factors that can affect plaintiff-win rates in any given context. Thus it is difficult to pinpoint the 

reasons for the variations in plaintiff-win rates across periods and types of litigations without a 

comprehensive analysis that takes into consideration all of these factors.     

 

V. In Place of a Conclusion 

This article has made a case that a methodological approach developed in the “law and 

economics” literature may provide us with a better understanding of settlement-trial decisions 

and litigation outcomes in the Ottoman Empire. We argued that Priest and Klein’s research and 

the responses it generated are beneficial to the field because they provide a coherent framework 

within which we can examine the relationship between settlement and litigation decisions and 

scrutinize the factors that contributed to plaintiff and defendant wins. We also discussed the 

ways in which the Priest-Klein model may be adapted to the Ottoman context by considering 

how specific factors in different Ottoman milieus may have influenced settlement and plaintiff-

win rates. Finally, we examined court records from eighteenth-century Kastamonu to test a 

number of hypotheses formulated by Priest and Klein. The data provide partial support for their 

model and hypotheses: We demonstrated that litigations constituted a rare method of dispute 

resolution, that litigated disputes did not constitute a random or representative sample of all 

resolved disputes, and that the variations in litigation and settlement trends were likely related. 
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We also found that the overall plaintiff-win rate in eighteenth-century Kastamonu was close to 

50 percent, as Priest and Klein predicted, notwithstanding temporal and case-based variations. 
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