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THE IMPACT OF FRIVOLOUS LAWSUITS ON DETERRENCE:
DO THEY HAVE SOME REDEEMING VALUE?

By Michael P. Stoneand Thomas J. Micéli

INTRODUCTION

In the economics literature, it is well settledtttieere is a divergence between the private
and social incentives for persons to file suit.gidaing roughly thirty years ago, Steven Shavell
described in a series of articles how plaintiffsnad fully internalize the social consequences of
engaging in civil litigatiori. In particular, Shavell identified two externaiti—one negative and
one positive—from the use of the civil justice system. On baad, when initiating suit,
plaintiffs do not fully internalize the social cegif using the courts.Rather, plaintiffs only
internalize their own litigation costs and neglina costs’ of opposing parties and those of the

public system generalf. This negative externality suggests that theemisxcessive level of

" We wish to thank the participants at th&'2énual Meeting of the American Law and Economissdciation,
May 2013, for their insightful comments.

" Assistant Professor of Economics, Quinnipiac Ursitg. J.D., University of Connecticut School cdw, 2005;
Ph.D. Economics, University of Connecticut, 2010.

* Professor of Economics, University of ConnecticBh.D. Brown University, 1988.

! SeeSteven ShavellThe Social versus the Private Incentive to Brinig Bua Costly Legal Systeril JLEGAL
StuD. 333 (1982) (hereinafter Shavedlpcial versus Private IncentyeSteven ShavellThe Fundamental
Divergence between the Private and the Social MdtivUse the Legal Syste® JLEGAL STuD. 575 (1997)
(hereinafter ShavelFundamental DivergenggSteven ShavellThe Level of Litigation: Private Versus Social
Optimality of Suit and of Settleme®® INT'L REV. L. & ECON. 99 (1999). For a discussion on the topic byedéht
authorssee e.g, Peter S. MenellA Note on Private versus Social Incentives to 8weCostly Legal Systerh2J.
LEGAL StuD. 41 (1983); Louis KaplowRrivate versus Social Costs in Bringing Sab JLEGAL StuD. 371
(1986); Susan Rose-Ackerman & Mark Geistfdltde Divergence between Social and Private Incentoeésue: A
Comment on Shavell, Menell, and Kap|d® JLEGAL StuD. 483 (1987).

2 A positive externality is one that imposes a biénggon a third party. For instance, when one priypmaintains
one’s home, it is likely that this behavior willcrease (or at a bare minimum, not strictly decreteproperty
values of neighboring homes. A negative extemaiifposes a cost upon a third party. A common gtarns
pollution. By “internalizing an externality,” weemnn that a party’s private losses (or gains) aatidal to the
social losses (or gains) associated with a pasgiciternality.

% Shavell,Social versus Private Incentivgupranote 1, at 333.

* Shavell,Fundamental Divergen¢supranote 1, at 577-78.



litigation.> But on the other hand, plaintiffs do not considgositive externality that may arise
from litigation—namely, its deterrent effect upontgntial injurers,

Plaintiffs are driven by their own self-interestseek compensatidnThus, when
plaintiffs do not have the correct incentives togue a legal remedy, they may not file suit when
it is otherwise socially beneficial for them to slo® In other words, plaintiffs do not take into
account the possibility that litigation may inddaéure potential injurers to exercise greater care
or precaution—a hallmark of the legal concept déttence’ The failure to fully internalize this
positive externality may possibly result in an ffigient level of litigation'® Due to these
competing externalities, there is a divergence betwthe private and social incentives for
plaintiffs to file suit.

Despite this observation, few would advocate fomanease in the number of lawsuits.
Indeed, there appears to be a widespread beliefttbie is excessive litigation generally, and
that the civil justice system is plagued by friveédawsuits. Putting the normative questions
pertaining to frivolous litigation aside, an unrlsal descriptive issue is whether frivolous
lawsuits are capable of exerting a positive exiéynapon persons or businesses engaged in
risky activities. A proper positive evaluationfaf/olous lawsuits therefore requires an
examination of their impact on deterrence.

Economists have previously examined the deterrertnality under different liability

rules—in particular, negligence and strict lialyilitOrdover found that negligence would result

® Shavell,Social versus Private Incentivgupranote 1, at 333. In other words, there are tooynfensuits from a
social perspective.

®1d. at 333-34.

" Shavell Fundamental Divergengsupranote 1, at 578.

8 Shavell, Social versus Private Incentivgupranote 1, at 334.

° It is not necessarily true that the social deterecbenefit of suialwaysexceeds the private benefit. It possibly
may be the case that the private benefit exceedsdtial benefitSeeid.

91d. This competing force has the potential to sugties that there are too few lawsuits from a dquésspective.



in some potential injurers exercising an insuffitjer suboptimal, level of café. Indeed, if all
potential injurers complied with the negligencensii@d of reasonable care under similar
circumstances, then no plaintiffs would ever fileastly lawsuit> But without the threat of suit,
some potential injurers would not have the conmaéntives to comply with the standard of
care’® The result is that some potential injurers mustese suboptimal levels of care under
negligenceé?* Hylton affirmed Ordover's original negligencedings, and extended the analysis
of the deterrence externality to strict liability.He argued that potential injurers also exercise
insufficient levels of care under strict liabiliggnce they do not fully internalize two social
costs—the litigation costs of the plaintiffs thegrim, and the magnitude of the harm suffered by
those victims who did not have the correct incessito file suit® Therefore, under strict
liability with pure compensatory damages, potentiplrers do not exercise the optimal level of
care because they do not fully internalize allhef tosts borne by accident victifrisThese two
papers illustrate that there is generally a probdénnderdeterrence in tort law.

The underdeterrence problem begets an analysigobpriate corrective policies, but we
ask a different question—namely, is it possiblespike the “bad press” they ordinarily receive,

that frivolous lawsuits may sometimes serve toabtienhance deterrence? Put another way, as

1 Janusz A. OrdoveGostly Litigation in the Model of Single Activitg@dents 7 J.LEGAL STuD. 243 (1978).
21d. at 244.

1d. at 244-45.

“1d. at 245.

15 Keith N. Hylton, The Influence of Litigation Costs on Deterrenceemfitrict Liability and under Negligenc0
INT'L REV. L. & ECON. 161 (1990).

%1d. at 161. Note that victims will not file suitékpected court-ordered compensation is outweiglyetid
victim’s cost of litigation.

7 On the topic of optimal deterrenameShavell,Fundamental Divergengsupranote 1, at 588 (arguing that
optimal deterrence requires injurers to compengatens for both their harm and litigation cost$)olinsky and
Rubinfeld argue for an adjustment to the levelahpensatory damages to ameliorate the problem of
underdeterrence, though they allow for the possilithat injurers may exercise too much care frosoeial
perspective. Their adjustment in the level of cengatory damages depends not only on the injuearéd of care
relative to the social optimum, but also on theaetpof litigation costs on a victim’s incentivesfile suit. A.
Mitchell Polinsky & Daniel L. RubinfeldThe Welfare Implications of Costly Litigation fwetLevel of Liability 17
J.LEGAL STuD. 151 (1988).



a positive (or descriptive) matter, can frivoloas/suits potentially, though perhaps imperfectly,
correct for the problem of underdeterrence? Itlsey may therefore have some redeeming
social value. Having raised these questions,imhrtant to note at this juncture that we will
not advocate for an increase in the frequencyiweblsus litigation. Nor will we attempt to
justify plaintiffs who file frivolous lawsuits. Quheoretical model, when properly interpreted,
does not provide an adequate normative foundabi@uggest that policymakers should enact
rules to encourage (or at least not discourageyltrus litigation. This is true because,
practically speaking, it may be difficult to deten@ exactly when frivolous lawsuits induce
beneficial deterrenc®. And in addition, we recognize that the existeotiivolous lawsuits
may cause some to call into question the integiityre civil justice system. As a result, our
model only describes how, as a descriptive médtignlous lawsuits affect deterrence. Our
conclusions therefore should not necessarily pnéted as advocating for looser restrictions
on the filing and litigating of frivolous claims.

With these considerations in mind, the remaindehefpaper is organized as follows. In
section I, we describe how a certain subset oblows lawsuits can be characterized as
“piggyback” lawsuits. Despite ambiguity regardiwgat constitutes a frivolous lawsuit, we
observe that some frivolous claims piggyback omwdabrought by legitimate accident victims.
In section Il, we describe our theoretical model provide numerical examples. There we
show that under certain circumstances, frivolowslats are capable of generating beneficial
deterrence. In section lll, we focus on how detece is impacted by the many legal regimes
governing frivolous lawsuits. In particular, wescuss how these legal regimes may or may not

increase social welfare in the presence of frivelsuits.

18 But seesection I1.Fjnfra, for a numerical example demonstrating how friwsldawsuits enhance deterrence in a
socially valuable manner.



l. FRIVvOLOUS LAWSUITS AS PIGGYBACK L AWSUITS

Different groups perceive frivolous lawsuits infdient ways, and hence, there is some
ambiguity with respect to defining, and correspogti evaluating, frivolous suits. For instance,
some personal injury lawyers may argue that friuslawsuits are infrequently initiated under
contingency fee agreements because lawyers caxpetteto realize profits by representing
clients with low-expected-value claim$.Indeed, if a contingency fee arrangement exists
between a lawyer and a particular client, thendhsger’s willingness to represent the client may
signal the case’s inherent level of méfitTaking a different stance, some politicians have
maintained that frivolous lawsuits pose a seritwisdt to the efficiency of the civil justice
system. With the asserted goals of remedying jalditelay, mitigating a perceived litigation
explosion, reducing excessive jury awards, andedesing insurance premiums, some political
platforms have focused on reducing the frequendyivadlous lawsuits (for example, by
advocating various federal and state tort reformasnees). In addition, the general public
sometimes criticizes the assertion of fanciful iaabre legal claims, including not only those that

are adjudicated in favor of the defenddriut also those that result in plaintiffs’ verdiéts

Y Seee.g, James D. Dana, Jr. & Kathryn E. Spiexpertise and Contingent Fees: The Role of Asynitnetr
Information in Attorney Compensatio® J.LAw, ECON., & ORG. 349, 350 (1993) (arguing that rational lawyer wi
focus their efforts on meritorious claims as opjploethose cases with low expected returf&)t seeThomas J.
Miceli, Do Contingent Fees Promote Excessive Litigatji@@8JLEGAL STUD. 211 (1994) (recognizing that
frivolous lawsuits can be profitable under contingefee agreements if defendants prefer settletoanial).

2 Katz,infra note 42, at 26 (stating “[t]he fact that an ateyriis willing to take a percentage of a case as his
compensation may be a good signal that the casméats accordingly, contingent fees may help tarutel
meritorious cases toward settlement, while screpairt some frivolous claims.”). Put another wagrgonal injury
lawyers may serve as a screening mechanism.

ZLseee.g, Pearson v. Soo Chung, 961 A.2d 1067 (D.C. App8ROIn this case, the plaintiff Pearson, an
administrative law judge, sued the defendant owo&esdry cleaning business for allegedly losimuaa of the
plaintiff's pants, which were left for alteration®equesting punitive and injunctive relief, thaiptiff sought
damages for as much as $67 million (though latuced) under theories of statutory unfair tradeties,

common law fraud, conversion, and negligenick.at 1070]d. at 1070 n.1. The trial court awarded judgment in
favor of the defendants and the ruling was latérmagéd on appeal. Unfortunately, to cover theifetse costs, the
defendants were forced to close two of their tlihgecleaning shopd,ost Pants Case Exposes Scary Side of Legal
SystemWAsH. PosT, Dec. 23, 2008, at BO$54 Million ‘Pant Suit’ Runs Cleaners out of Busige/IRGINIAN -
PiLOT, Sept. 20 2007, at A2, notwithstanding a fundraésmed at defraying more than $100,000 in litigattosts
incurred by the defendantsie’s No Santa Clay8ISMARCK TRIBUNE, Sept. 21, 2007, at 7C.



Successful yet perhaps novel cases, includingiflaenious matter dfiebeck v. McDonald’s
Restaurant$® are occasionally considered by the public to h®lous in nature.

These conjectured group-level views, however, difien the manner in which frivolous
lawsuits are treated under American jurisprudenfecording to the United States Supreme
Court, “a complaint, containing as it does bothdatallegations and legal conclusions, is
frivolous where it lacks an arguable basis eithdaiw or in fact.* Similarly, Black’s Law
Dictionary defines the term “frivolous” as “lackirzglegal basis or legal merft>” The
Restatement (Third) of Law Governing Lawyers stétes “[a] frivolous position is one that a
lawyer of ordinary competence would recognize assking in merit that there is no substantial
possibility that the tribunal would accept #£"Based on these perspectives, we can conclude
that certain extreme causes of action are clegaxglbus in nature. For instance, we would all
agree that filing suit against Satan for deprivatd one’s constitutional rights is a fanciful
allegation, unfit to be heard by the couftts.

However, a determination of frivolity may not alvgalye this easy to establish. For some
cases, the dividing line between a frivolous angkpially unsuccessful lawsugx ante may be

difficult to identify. It should therefore not Iseirprising that at least one court has recognized

%2 Rhode provides a brief overview of a number ofelpreal-world cases—some frivolous, some not—tsitate
the inherent difficultly in distinguishing legitinecases from frivolous ones. Deborah L. Rhédeplous
Litigation and Civil Justice Reform: Miscasting tReoblem, Recasting the Solutj@% Duke L.J. 447, 447-449
(2004).

% Liebeck v. McDonald’s Restaurants, Docket No. [-2I/-93-02419 (Bernalillo County, N.M. Dist. Ct. 4ul8,
1994).

4 Neitzke v. Williams, 490 U.S. 319, 325 (1989).nfesstic or delusional factual allegations or indisply
meritless legal theories give rise to a complainking an arguable basitd. at 327-28.

% BLACK’SLAW DICTIONARY (9th ed. 2009) (cited in U.S. v. Monson, 636 F438, 440 (8th Cir. 2011)).

% RESTATEMENT (THIRD) OF LAW GOVERNING LAWYERS § 116mt. d (2000); de Vaux v. Westwood
Baptist Church, 953 So. 2d 677, 683 (Fla. Dist.Apip. 1st Dist. 2007).

?’SeeU.S. ex rel. Mayo v. Satan and His Staff, 54 F.R282 (West. D. Penn. 1971) (where the district tour
dismissed the plaintiff's claims against Satanf&iling to state a claim upon which relief could dgranted, in
addition to questioning whether personal jurisdictand service of process were proper).



that the term “frivolous” is “incapable of precidetermination,?® and accordingly, it may be the
case that the lack of preciseness in definingeha tfrivolous” has hampered scholarly analyses
on the topi® In an effort to shed light on exactly what congés a frivolous lawsuit, we
consider the reasonable possibility that frivoltawgsuits often “piggyback” on genuine claims
(hence we label them as piggyback lawsuits), thaugltoncede that there are other motivations
for initiating lawsuits without meri®

Prior to justifying our treatment of frivolous lauiss as piggyback lawsuits, we must first
establish the incentives for plaintiffs to fileolous lawsuits and for defendants to pay them off.
A rational plaintiff will file a frivolous suit ifand only he or she expects to obtain a sufficiently
large settlement offer prior to trial. Absent thigected settlement offer, a plaintiff will not
have the proper incentives to file a frivolous lawsn the first place because it will inevitably
lose (or be very likely to lose) at trial. As sué, the plaintiff's (or plaintiff's lawyer’s)
motivation for filing a frivolous lawsuit must be extract a positive settlement offer. But why
do defendants pay off frivolous claims? At firtish, it appears that defendants ought to simply
litigate all matters in an attempt to distinguisitdlous from genuine cases. However, as the
model to be described below will illustrate, a pglof litigating all matters may not always be

desirable from the defendant’s perspective.

% de Vaux953 So. 2d at 683. It should be noted that tressine state court disagreement with respect to
evaluating whether a lawsuit is frivolous. Keeliegognizes that the term “frivolous” is definedfeliently in
different jurisdictions. Some define it to implylgective bad faith, while it is evaluated accogdio an objective
standard in other states. Byron C. Keelifigward a Balanced Approach to “Frivolous” Litigatio A Critical
Review of Federal Rule 11 and State Sanctions Biong 21 PR L. Rev. 1067, 1070-71 (1994).

2 Bone acknowledges in the legal literature thajrigoobstacle [to developing a model of frivolousdaits] is the
lack of a clear and generally accepted definitiba rivolous suit,” and uses a game theoretipagach to address
this problem. Robert G. Bonklodeling Frivolous Suitsl45 U.PA. L. Rev. 519, 528 (1997).

39 In particular, our model does not consider thesiiikity that a frivolous lawsuit may be initiatasimply to harass
another person or entity, or that a frivolous laitveway be filed to further an ulterior motive iretlsontext of
antitrust law,.e., sham litigation.



Early attempts to explain the success of frivollawgsuits in a rational agent model
suggested that defendants offered positive settiearaounts to frivolous plaintiffs in an effort
to avoid costly litigation. For instance, Rosempand Shavell argue that nuisance suits arise out
of a divergence between plaintiffs’ filing costdatefendants’ litigation costs. By incurring
small filing costs in conjunction with the optiomwithdraw at a later time, frivolous plaintiffs
are able to obtain positive settlement offers soiefendants recognize they will have to incur
litigation costs in an effort to avoid default judgnts®* Similarly, Cooter and Rubinfeld discuss
nuisance suits in the context of an optimism moagkre such suits arise out of asymmetric
litigation costs borne by parties at trfal.In particular, defendants will pay positive sattlents
if they have higher trial costs than plaintiffsotB of these early attempts treated a suit as
frivolous when the defendant knew that the plaintibuld be unwilling to pursue (or unable to
succeed at) triaf’ The defendant’s incentive to settle was relabeitstinclination to steer clear
of costly litigation.

Recent attempts to explain the behavior of patadsvolous litigation assume a more
realistic scenario of asymmetric information. Pfigls that frivolous plaintiffs sometimes
succeed in obtaining settlement offers whendisiendanhas private information regarding its
own liability but is fully informed about the plaiff. *> However, subsequent authors have

pointed out that a frivolous plaintiff does not kaa credible threat to reject a settlement offer

31 David Rosenberg & Steven ShavellModel in Which Suits Are Brought for Their NuisaValue 5 INT'L REV.
L. & ECON. 3 (1985).

1d.

% Robert D. Cooter & Daniel L. Rubinfel&conomic Analysis of Legal Disputes and Their Reini, 27 J.ECON.
LIT.1067 (1989).

34 Rosenberg and Shavell define a frivolous lawssibie in which “the plaintiff is able to obtain asjtive
settlement from the defendant even though the deferknows the plaintiff's case is sufficiently Wehat he
would be unwilling or unlikely actually to pursuésttase to trial.” Rosenberg & Shavellipranote 31, at 3.
Cooter and Rubinfeld state that “a nuisance suittmadefined as a suit that both sides recognita@sg no merit,
in which case the expected damage award is nibdt€ & Rubinfeld supranote 33, at 1083.

% van P. L. P'ngStrategic Behavior in Suit, Settlement, and Trial BeLL J.ECON. 539 (1983). P’ng’s analysis
supposed that the plaintiff did not know whethaatit forth a genuine or frivolous claim. Only tthefendant knew
whether it was liable to the plaintiff.



and proceed to trial under P’'ng’s analysis bec#uselefendant knows when a suit is
frivolous3® In an effort to address the problem of threadlitiéity, Bebchuk assumes instead
that it is theplaintiff who holds private information about the qualityacuit’’ Treating

frivolous lawsuits as negative expected value (NEM)s>® Bebchuk’s game theoretic model
demonstrates that a frivolous plaintiff may succeedbtaining a positive settlement offer due to
uncertainty on the part of the defendant about dred lawsuit is a NEV or a PEV (a positive
expected value lawsuity. In a follow-up article, Bebchuk widened the scopéis original

model to consider the case where a defendantsemahly certain that the plaintiff's suit is
actually a NEV° When this is the case, he argues that the diliigibf costs within the

litigation process may still afford a plaintiff ltbhg a NEV with the opportunity to extract a
positive settlement offéY. Katz extended Bebchuk’s original model by focgsim the

plaintiff's incentive to file suit, in addition tthe defendant’s optimal settlement stratégyn
Katz’s model, which is also based on asymmetriarimftion on the part of plaintiffs, some
frivolous lawsuits succeed in extracting a posisegtlement in equilibriurf®

Subsequent models have extended the previous tasigl proposed remedies for the

problem of frivolous suits. For example, Micelerttifies the conditions under which repeat

% Bebchukinfra note 37, at 438 (stating “given P’ng’s assumptjahne defendant knows that it would not be in the
plaintiff's interest to go to trial in the absermfea settlement; there is thus no reason for tiiendiant to believe that
this would happen; and the defendant's best stragetherefore, to sit tight.”).

37 Lucian A. BebchukSuing Solely to Extract a Settlement Qffiet JLEGAL STuD. 437 (1988).

3 A NEV suit exists when the plaintiff's expectedigment at trial is less than its expected litigahosts. In other
words, the plaintiff expects a negative net retwyrproceeding to trial. Bebchuikfra note 40, at 1.

39 Bebchuk supranote 37, at 440-41.

“9'Lucian A. BebchukA New Theory Concerning the Credibility and Succésghreats to Sy&5 JLEGAL STUD.
1(1996).

*L1d. at 4.

“2 Avery Katz, The Effect of Frivolous Lawsuits on the Settlenoémitigation, 10 INT'L REV. L. & ECON. 3, at 26
(1990).

“Id. at 25.



defendants are able to establish credible threatster the initiation of frivolous lawsuits.
Farmer and Pecorino also utilize a reputation misdéieir analysis of frivolous lawsuifs but
they assume a plaintiff is able to obtain a posigettlement offer by establishing a reputation
(i.e., a credible threat) to proceed to trial when #eseent offer is rejectef. Rosenberg and
Shavell offer a different solution to frivolous lawits—permitting courts to prevent pretrial
settlement! Finally, Schwartz and Wickelgren find that theativery process is capable of
inducing frivolous plaintiffs to reduce their settient offers or withdraw their cas®s.

In sum, most of the recent literature on the tapifrivolous, or nuisancé’ suits has
focused on the defendant’s optimal policy in chogsvhether to settle or litigate particular
claims. These models typically assume that trees®ime exogenous, or given, probability that a
plaintiff is uninjured or barely injured. Withoattrial, the defendant would be unable to discern
genuinely injured from uninjured plaintiffs, butliging trial as a separating mechanism requires
the defendant to incur litigation costs. Whildiedt blush it appears that the defendant simply
ought to litigate all matters, it can be shown tinadler certain conditions a defendant’s optimal
strategy is actually to settle with all plaintiff3eth legitimateandfrivolous ones. As a result,

previous literature on the topic of frivolous lawsisuggests that in some cases defendants are

*4 Thomas J. MiceliOptimal Deterrence of Nuisance Suits by Repeatridiafets 13 NT'L REV. L. & ECON. 135
(1993).

4> Amy Farmer & Paul Pecorind, Reputation for Being a Nuisance: Frivolous Lawsaind Fee Shifting in a
Repeated Play Gamé8 INT'L REV. L. & ECON. 147 (1998).

*°Id. at 148-49.

" David Rosenberg & Steven ShaveéllSolution to the Problem of Nuisance Suits: Thédbgo have the Court
Bar Settlement26 NT'L REV. L. & ECON. 42 (2006).

“8Warren F. Schwartz & Abraham L. Wickelgréredible Discovery, Settlement, and Negative ExqueWalue
Suits 40 RANDJ.ECON. 636 (2009).

*9 For the purposes of our theoretical model, we \iesvterms “frivolous” and “nuisance” in the corttex lawsuits
as synonymous. However, at least one commentadiscussed a technical distinction between ttveséerms.
Seelance P.McMillian,The Nuisance Settlement “Problem”: The Elusive firahd a Clarifying ProposaB1lAm.
J.TRIAL ADVOC. 221, 222-23 (2007) (arguing that the two termsnattanterchangeable, since a nuisance lawsuit
implies a filing is made in bad faith, while a foleus lawsuit does not.) This dissimilarity is imt@rial to our
analysis.

10



unable to avoid paying off frivolous lawsuits. BEnhent payoffs to frivolous plaintiffs are
simply a fixed cost of engaging in a risky activity

Contrary to the assertion that defendants are fdeless” to frivolous lawsuits, it is
apparent that potential injurers oftean affect their incidence. Under standard economic
models of torts, for instance, potential injureasi®e accidents not only as a consequence of their
choice of care, but also as a direct result of taetivity level—how frequently they engage in
the risky activity in question. Thus, in the extiecase, a particular (defendant) business could
avoid frivolous lawsuits altogether by simply chimgsnot to engage in any activity at ale., by
shutting down. More generally, it presumably caduce the threat of frivolous claims by
reducing its activity level. For example, consittex hypothetical case of a supermarket owner
who causes harm to a subset of customers whorslifigii on his premise¥. The owner will
face legal claims from customers who are genuimglyed as well as those customers who are
either uninjured or suffered injuries caused byffeint source. In this case, the success of
frivolous claims in securing a pre-trial settlemdapends on the existence of genuinely injured
customers. Absent genuinely injured customengplious plaintiffs would not likely succeed in
obtaining settlement, and hence, they would r&jii€ver) initiate a lawsuit. This scenario
reflects the idea that frivolous lawsuits piggybacklegitimate lawsuits filed against individuals
or businesses whose ordinary activity results mesaccidents

Consistent with this logic, we formally define pidiack lawsuits to be those brought by:

1. actual accident victims whose injuries were causesomeone other than the

defendant (for example, negligence by another cost@f the supermarket);

2. actual accident victims whose injuries were causethature” (for example, a fall
caused by a sudden dizzy spell suffered by thawjct

* Katz also considers slip-and-fall accidents indigsussion of frivolous lawsuits. Kaspranote 42, at 6.
*L Our treatment of frivolous lawsuits as piggybaawsuits should not be confused with lawsuits thgdgyback on
governmental or regulatory investigations.

11



3. uninjured plaintiffs (those feigning a faffj.

This taxonomy of frivolous-as-piggyback lawsuiteyides a straightforward definition upon
which we can evaluate the impact of frivolous laitssan deterrence. In addition, it is consistent
with the current jurisprudence governing frivoldasuits. Under our taxonomy, a defendant
injurer is never liable at trial to a piggybacktinie,>® either because the defendant injurer did not
factually cause the victim’s injuries or because\lctim is truly uninjured. In other words,
although the above categories consist of a mdtigeenuinely injured and uninjured plaintiffs,
as a matter of law they are all frivolous in thasethat, even under a rule of strict liabilitye th
injurer would not be held liable for their damagesourt.

This view is harmonious with how courts routinglierpret the many policies and
procedures providing a remedy to defendants whedirig off frivolous litigation>* Under
American jurisprudence, for a case to be frivoldusust be meritless—meaning, according to
the United States Supreme Court, “groundless drawitfoundation, rather than simply that the
plaintiff has ultimately lost his casé> Accordingly, courts are hesitant to provide aedgnfor
the filing of a frivolous lawsuit in cases that éheven an iota of merit. For instance, in
Tancredi v. Metropolitan Life Insurance C878 F.3d 220, 230 (2nd Cir. 2004), the Second
Circuit held that a finding of frivolity, which wad trigger an award for attorney’s fees under the
Civil Rights Attorney’s Fees Awards Ati,was improper when the original complaint was “very
weak, but it was not completely without foundatfo&imilarly, in Hughes v. Rowel49 U.S. 5,

15-16 (1980), the United States Supreme Court lagidin in the context of the Civil Rights

2 Miceli & Stone,infra note 59, at 3.

>3 That is, the probability of victory at trial forgiggyback victim is zero.

>4 Seesection Ill,infra, for a discussion of the legal regimes that paaéptaffect the frequency of frivolous
lawsuits.

%5 Christiansburg Garment Co. v. EEOC, 434 U.S. 422, (1978) (in the context of interpreting Titlel\6F the
Civil Rights Act of 1964).

%42 U.S.C. § 1988 (1976).
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Attorney’s Fees Awards Act, that attorney’s feesudtt not be awarded to the prevailing party
when “[a]llegations that, upon careful examinatiprgve legally insufficient to require a trial
are not, for that reason alone, ‘groundless’ otheit foundation’....The fact that a plaintiff
may ultimately lose his case is not in itself disidnt justification for the assessment of fees.”
Because courts are hesitant to treat casessaittemerit as frivolous in nature, there is
symmetry between our taxonomy and current jurispngd. Under our taxonomy, all piggyback
cases are wholly without merit in the sense thaidisfendant is never liable to the piggyback
plaintiff under a rule of strict liability.

In the next section, we provide an overview of th@oretical model, which partially
follows the model originally set forth by KatZz.However, our model extends Katz's original
analysis by grafting it onto a standard economidehof torts® to determine how a defendant’s
optimal strategy for dealing with piggyback lawsuafffects his or her prior choices of care and
activity. In this way, we focus on how frivoloysiggyback) suits affect deterrence. We
illustrate that, under certain conditions, theséessreate incentives for potential injurers to
engage in more efficient accident avoidance. Thatnder a particular set of assumptions,

piggyback lawsuits may actually enhance deterré@meesocially valuable way.

[l. THEORETICAL FRAMEWORK FOR EVALUATING THE EFFECT OF PIGGYBACK
L AWSUITS ON DETERRENCE

In this section, we set forth a theoretical modelltistrate how piggyback lawsuits affect
accident avoidance. First, we provide a broadwger of the structure of the game, including
its underlying assumptions. Next, we analyze &seilting settlement-trial equilibria. Itis

shown that due to the existence of information asgtny, defendants face a dilemma when

" Katz,supranote 42, at 3.
8 Seee.g, STEVEN SHAVELL, ECONOMIC ANALYSIS OF ACCIDENTLAW (1987).
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attempting to formulate a pre-trial settlement ppli In particular, when defendants try to settle
all cases, they permit piggyback plaintiffs to extrpositive settlements, which result in
increased settlement costs. However, when deféentiagate all cases, they avoid settling with
piggyback plaintiffs, but they incur litigation dsswvhich otherwise could have been avoided by
settlement. This dilemma leads to the emergentemtistinct equilibria in the settlement-trial
subgame. From these two equilibria, we then deheeorior care and activity choices of the
defendant-injurer. We first show that piggybacksaits serve to enhance deterrence compared
to a world without frivolous suits, and then gotorshow that under certain conditions, this
enhanced deterrence is socially desirable. Finakyprovide a numerical example to illustrate
the key conclusions of the analysis. Interestadees can find the formal details of the model in
the Appendix’®

A. Structure of the Game and its Underlying Assumptios

Our model is a sequential move g&fmonsisting of two players: (i) an injurer who

engages in a risky activity, and (ii) a victim wisceither legitimately injured (hereinafter a
“genuine victim”), or is of the piggyback varietiydreinafter a “piggyback victim”). There are
four total periods. In the first period, the irgaichooses its activity level. In the context of ou
example, the injurer’s activity level reflects tinember of individual stores the supermarket
owner wishes to operate. If the injurer’s activdyel is positive (that is, if the owner operaés
least one store), then the injurer also choosesnadtsetary expenditure in care per unit of activity.
For instance, the supermarket owner takes stepssiare that the aisles are clear of hazards and

the floor is not slippery.

¥ The appendix is based on the analysis in Thombstic2li & Michael P. Stone‘Piggyback” Lawsuits and
Deterrence: Can Frivolous Litigation Improve WeE&(University of Connecticut Department of Economics
Working Paper Series No. 2013-16, July 20&8pilable athttp://www.econ.uconn.edu/working/2013-16.pdf{las
visited Aug. 1, 2013).

%0 Such a game permits sequential movement by plaggrsone player moves first, then another choosestora
based on the first player’s observed action.
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The injurer's monetary expenditure on care directfluences its expected tort liability
per unit of activity. Specifically, the probalyliof an accident is decreasing in care, meaning
that as the injurer’'s expenditure on care increabesprobability of an accident decreases.
However, this does not imply that the injurer wvadicessarily find it desirable to invest in care to
the point where the probability of an accidentasoz Care is costly and the rate by which it
reduces the probability of an accident decreasearasincrease®. Thus, an injurer will only
increase its expenditure on care as long as thginaibenefit of care exceeds the marginal cost.
Under strict liability, the injurer’s marginal beiteof care is the marginal reduction in expected
tort liability per unit of activity. Thus, the iafer will continue to invest in care until the
marginal reduction in liability equals the costloé last unit of care (the marginal cost of care).
In a simple model without litigation costs, thiséé of care coincides with the socially optimal
level of care. Under a more realistic scenari@iporating costly litigation, however, injurers
will generally underinvest in care for the reasnoted above. It is this underdeterrence that
potentially makes piggyback suits socially desieadbbm an accident cost perspective.

In addition to the number of genuine victims, whadpends on the injurer’s care level,
we assume that there is an exogenous “supply’ggfiyiack victims per unit of the injurer’s
activity. The total number of potential plaintifiscing the defendant, per unit of activity, is the
sum of these two quantities.

Would-be victims—be they genuine or piggyback—muowvthe second period. Victims
choose whether or not to file suit, which is costliya victim files suit, he or she becomes the
plaintiff in a cause of action against the injusrghich is now the defendant. We will assume

that it is always in the interest of genuine pléfigito file suit, whether or not they expect

®L This is a standard assumption under economiartodels. We particularly assume that the probatulitan
accident decreases as care increases, but ateadiecy rate.
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subsequent bargaining with the defendant to rasaltpre-trial settlement. The decision of
piggyback plaintiffs, however, will depend on whatlor not they expect the defendant to offer a
positive settlement amount.

Once a victim (now a plaintiff) files suit, the @efdant and plaintiff engage in a subgame
involving the decision of whether to settle thepdi® or proceed to trial. Thus, in the third
period, the defendant makes a take-it-or-leavetttesnent offer (which could be zero) to the
plaintiff, and then in the fourth period, the plfineither accepts or rejects this offer. If the
plaintiff accepts, the parties settle and the gands. However, if the plaintiff rejects the
settlement offer, then the outcome of the gamemidpen whether the plaintiff is a genuine or a
piggyback plaintiff. For simplicity, we assume thiae prevailing legal rule is strict liability viat
pure compensatory damages, meaning the injureaiwithys be liable for a genuine victim’s
harm, since by assumption a genuine victim cangupawusation in court. Thus, if the plaintiff is
genuine, it will win at trial with certaint$? In contrast, a piggyback plaintiff cannot prove
causation and will therefore lose at trial withtaerty. Accordingly, only genuine plaintiffs ever
proceed to trial, while piggyback plaintiffs whgeet the defendant’s offer (which only happens
when the offer is zero) withdraw their claims.

The equilibrium of the preceding game is derivedbhagkward inductiofi® which is the
proper solution procedure for games in which playeove sequentially. A schematic depiction
of the various stages and the sequence of movteelplayers is shown in Figure 1, which is

contained in the Appendix, along with a formal gsa of the model.

%2 This assumes that judges and juries do not coemmts.

8 Backward induction requires us to first deterrtime optimal strategy for the last-moving playersiime,i.e., the
genuine and piggyback plaintiffs’ decisions of wiegtto accept or reject the defendant’s take-ieaxe-it
settlement offer in period 4. Once we have asiertbboth plaintiffs’ optimal strategies in periddwe work
backwards in time to period 3 to identify the defent’'s optimal take-it-or-leave-it settlement offéith this
information, we continue working backwards in tirfiest deriving whether plaintiffs will file suitri period 2, and
finally concluding with the injurer’s optimal caemd activity choices in period 1. The presumptiere is that
players have strategic foresight.
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B. Settlement-Trial Subgame

We begin by describing the outcome of the settldrtreal subgame, which begins at the
point where a plaintiff files a lawsuit. Considest the plaintiffs’ decisions regarding whether
to accept or reject the defendant’s take-it-or-¢ersettlement offer in the final period. If the
plaintiff is genuine, it will only accept the defdamt’s offer if it is at least as large as the
expected value of trial. The expected value af ts equal to the magnitude of the plaintiff's
damages less the plaintiff's cost of tffalWe assume that this is a positive amount, meaning
that the plaintiff's losses exceed the cost of.tr{@lote that the plaintiff's filing costs do not
matter for the settlement decision because onceabe has been filed, filing costs are a sunk
expenditure.) Any offer smaller than the plainsiféxpected value of trial will cause a genuine
plaintiff to reject the offer and proceed to tridh contrast, piggyback plaintiffs, because they
will lose at trial with certainty, will accept amppsitive settlement offer, and will drop the sdiit i
offered zero.

We now move backwards in time to the point wheeed&fendant makes its settlement
offer. Since backward induction implies that tleéeshdant has strategic foresight, it knows how
the two types of plaintiffs will behave when facedh a given offer. Thus, if the defendant had
perfect information and could distinguish genuirenf piggyback plaintiffs, it would rationally
offer genuine plaintiffs a settlement amount eqadheir expected value of trial (as defined
above), and zero to piggyback plaintiffs. Wherethwith these offers, genuine plaintiffs will
accept the offer and settle, while piggyback plé&swill drop their suits (which is to say, they
will accept the offer of zero). Thus, with perfadiormation, the defendant is able to avoid a

costly trial with genuine plaintiffs via settlemeand to pay nothing to piggyback plaintiffs.

% For example, suppose the plaintiff's damages 469$00, and the cost of trial is $15,000. Thethd plaintiff
goes to trial and wins, it will receive compensataf $100,000, but will have to pay trial costsbdb,000. Thus,
the plaintiff will not settle for any amount lesganh $85,000.
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And because rational plaintiffs will anticipatedlmutcome, only genuine plaintiffs will ever file
suit.

The outcome will be quite different in the uncantgicase, however, because the
defendant will not be able to distinguish betwdentivo types of plaintiffs at the settlement
stage and therefore must make a single offer. g@ssible strategy for the defendant is to offer
the minimum amount that a genuine plaintiff wilcapt, in which case both types of plaintiffs
will accept the offer, and no cases will ever gari@. While this strategy saves on trial codts,
has the downside of paying off all piggyback sagsf they were genuine. And anticipating
this, all potential piggyback plaintiffs will filsuit. Alternatively, the defendant could offeraer
to all plaintiffs—that is, refuse to settle anytsuiWhile this strategy ensures that no piggyback
plaintiffs would be able to extract a positive kagttent amount (and hence would be deterred
from filing suit), it would cause all genuine plaffs to opt for trial, thus requiring the defendan
to incur litigation costs in addition to paying dages.

It is important to note that it will always be apal for the defendant to make one of
these two offers—either the minimum amount a gempiaintiff will accept (equal to the
genuine plaintiff's expected value of trial), orae It would obviously never pay for the
defendant to offer more than a genuine plaintifiNgdoaccept (for both types would accept the
lower amount), nor would it pay to offer an amohatween zero and the minimum acceptable
offer (for that offer would be rejected by genupiaintiffs and would overcompensate
piggyback plaintiffs).

The defendant’s optimal choice between the tworsffall depend on its beliefs about
the likelihood that a given plaintiff is genuinefggyback. Those beliefs will depend on three

factors: (1) the level of care the defendant esextiwhich determines the likelihood that a
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genuine accident will occur); (2) the total numbépotential piggyback plaintiffs who might
file suit (which we treat as exogenod3jnd (3) the decision of piggyback plaintiffs about
whether or not to file suit. If, taking all of the factors into account, the defendant perceives
that the probability a plaintiff is genuine exceedsertain threshold, then its optimal strategy
will be to settle the claim; that is, to offer thenimum amount that a genuine plaintiff will
accept. Although the defendant knows that by adgyhis strategy there is a chance it will be
paying off a piggyback plaintiff, the strategy isvarthwhile venture given the relatively high
probability that the plaintiff is genuine and thiere would be willing to go to trial if offered
nothing. Of course, potential piggyback plaintiffgl anticipate this behavior and will therefore
file suit. Thus, in equilibrium, it must be theseathat the total number of such plaintiffs is dmal
relative to the number of genuine plaintiffs in @rdo fulfill the defendant’s expectations. We
will refer to this “pure strategy” equilibriuff,in which all potential piggyback plaintiffs fileii
and the defendant settles all cases, as a Typeillbegm.

Suppose alternatively that when all piggyback pitisfile suit, the defendant perceives
a relatively low probability that a given plaintiff genuine. In this case, one might suppose that
the optimal strategy would be for the defendanttase to settle any case®.( to offer a zero
settlement amount) as a way of inducing all piggialaintiffs to drop their cases. Of course,
this would entail going to trial with genuine plaffs, but given the defendant’s initial beliefg h

calculates that this strategy is cheaper than gayfihall of the piggyback plaintiffs. Piggyback

® This number will depend on various factors, inahgothe total number of persons with whom the deéen
interacts when engaged in its activity, the eask which they feign injury, and their inherent peogity to falsely
file a lawsuit.

% A player adopts a pure strategy when it chooserticular action with a probability of 1. In otheords, a

player chooses a single action with certainty. iftersection of players’ pure strategies is a irategy
equilibrium. For readers without a backgrounddoremicsseeMARTIN J.OSBORNE AN INTRODUCTION TO

GAME THEORY 107-08 (Oxford University Press 2004) for a bdefcussion of the concept of a pure strategy and
the resulting equilibrium. In the context of obeoretical model, a Type 1 equilibrium is a puratsgy

equilibrium because piggyback victims file suitlwa probability of 1 and the defendant chooseegtiteswith a
probability of 1.
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plaintiffs will correctly anticipate this outcomadatherefore will not file suit. But notice that
this contradicts the defendant’s initial beliefattpiggyback plaintiffs constituted a relatively
large fraction of all plaintiffs who actually fikuit. If, in consequence, the defendant revisgs hi
beliefs to suppose that all plaintiffs are genuitseepptimal strategy would then be to settle all
cases. But then all potential piggyback plaintiffsuld be induced to file suit, and again the
defendant’s beliefs would be contradicted.

This circular reasoning reveals that a pure styagegilibrium in which the defendant
offers a zero settlement amount to all plaintitimigot exist in this case. There does, however,
exist a second type of equilibrium that involvesxed strategies” by the defendant and
piggyback plaintiffs. Generally speaking, a mietcitegy exists when a player randomly
chooses between two (or more) pure strategy optiois the current context, the defendant
randomizes between offering a positive settlemardgunt and zero, while piggyback victims
randomize between filing suit and not filing. (Aknuine victims will file suit with certainty no
matter what strategy they expect the defendaniiatp)p For these mixed strategies to constitute
an equilibrium, it must be the case that defendargsndifferent between their two options, and
piggyback victims are indifferent between their toions. Thus, the probabilities attached to
each option for the two players must adjust to emguat this is true.

As noted, this mixed strategy equilibrium in thélsenent-trial game, which we will
refer to as a Type 2 equilibrium, arises when thetion of genuine plaintiffs in the population
of all potential plaintiffs is below a thresholth the resulting equilibrium, the defendant
randomly settles with some plaintiffs and refusesdttle with the remaining ones (though
remember, it cannot tell which plaintiffs are gema)i and piggyback victims randomly choose

between filing and not filing suit. Among the pidigack plaintiffs who file, the ones who

®’Sedd. at 107-108 for a discussion on this topic.
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receive a positive settlement offer accept andesethile the ones who receive an offer of zero
are forced to withdraw their cases. At the samme tithe defendant necessarily incurs some
litigation costs when those genuine plaintiffs toomn he offers zero opt for trial.

In summary, the outcome of the settlement-triaigsube involves two equilibria. The
first is a pure strategy equilibrium in which aljgyback victims file suit and the defendant
settles with all plaintiffs—both genuine and piggghk. This Type 1 equilibrium emerges when
the fraction of genuine plaintiffs in the populatiof all plaintiffs is “sufficiently large.” The
second is a mixed strategy equilibrium in whichysstme piggyback victims file suit, and the
defendant settles a fraction of these cases. Artwngases that the defendant chooses not to
settle (that is, to whom he makes a zero settlewiger), genuine plaintiffs go to trial while
piggyback plaintiffs drop their suits. This Type@uilibrium emerges when the fraction of
genuine plaintiffs in the population of all plaiffisiis “sufficiently small.” Notice, however, that
at least some piggyback plaintiffs succeed in olitgi settlements no matter which equilibrium
emerges.

C. Injurer's Care and Activity Choices

Now that we have identified the two equilibria tleah arise from the settlement-trial
subgame, we shift our attention to the injurer'secnd activity choices in the initial period.
The injurer’s problem at this point is to maximibe net return from the activity in question. In
terms of our example, the owner of a supermarkktcivbose the number of stores to operate, or
equivalently, the number of hours to be open @ts/ay), and the amount of time and effort
devoted to maintaining a safe environment (its)caoemaximize profit. In making these

choices, the injurer rationally anticipates théiligy risk that it faces, which is reflected ineth
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outcome of the settlement-trial subgame as justrde=d. The injurer's expected return will
therefore incorporate the expected liability atigdition costs that emerge from that subgame.

We will examine the impact of the threat of piggghkauits on the injurer’s choice of
activity and care in two ways. First, we will coanp the injurer’s optimal choices in the model
with piggyback suits (the imperfect information neydo its choices in a model of perfect
information—that is, where the injurer can perfedistinguish between genuine and piggyback
plaintiffs. After that, we will compare the outcenn the imperfect information model to the
socially optimal choices of activity and care—tigtthe choices that a social planner would
make.

D. Comparison to the Perfect Information Model

Recall that when the injurer has perfect informatiegarding the plaintiff's type, it will
rationally settle with all genuine plaintiffs antfer zero to any piggyback plaintiffs, who would
then drop their cases. Thus, at the point whereéngjlarer makes its care choice, the injurer
expects to face only genuine plaintiffs, with wharwill settle for their expected value of trial.
The injurer’s optimal care choice therefore miniesizhe sum of the costs of care plus expected
liability, which equals the plaintiff's expectedlua of trial multiplied by the probability of an
accident.

In the model with imperfect information, the injuseexpected liability differs from that
in the perfect information model because at leastespiggyback plaintiffs succeed in obtaining
settlements under either of the two equilibriaha settlement-trial game. Under the Type 1
(pure strategy) equilibrium, the defendant settlgh all plaintiffs, and accordingly, the amount
the defendant pays per suit is the same as inefiegd information model. However, because

all piggyback plaintiffs file suit, the defendamicks more suits (or, what amounts to the same
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thing, a higher probability of a suit). It turnstpthough, that the injurer’s optimal care chaite
this case is the same as in the perfect informatiodel. The reason is that the injurer perceives
the number of piggyback lawsuits to be fixed refatio its level of care, and so increasing that
level would not reduce the number of such suitsother words, the injurer only chooses care up
to the point where the marginal reduction in lidbi€osts fromgenuine suitequals the marginal
cost of care. And since this is the same in thieepeand imperfect information models, the
injurer chooses the same care level in the twoscase

The situation is different under the Type 2 equilin of the settlement-trial game. In
this case, the injurer will choose a higher leviatare as compared to the perfect information
model. This is true because the injurer’'s expelitdility now includes the possibility of trial
costs when it defends claims brought by genuinmfiiis. Thus, in an effort to avoid some
costly trials, the injurer will exercise more cainan it would under perfect information.
Specifically, by exercising additional care, thpimer reduces the frequency of cases that end up
at trial with genuine plaintiffs. Accordingly, thexistence of piggyback lawsuits has the
following impact on the care choice of injurers whempared to a world characterized by
perfect information—injurers exercise the same amoficare under a Type 1 equilibrium, but
they exercisenorecare under a Type 2 equilibrium. This demonssrtat the existence of
piggyback lawsuits is capable of enhancing the cameponent of deterrence.

Let us now consider the impact of piggyback surtghee injurer’s activity level. Under
both type of equilibria, the number of piggybackiptiffs is positively correlated with the
injurer’s activity. This is true, recall, becausgder both equilibria, at least some piggyback
suits succeed in receiving settlements. Thusnasjarer’s activity level increases, the number

of piggyback plaintiffs also increases. Furtherepan the Type 2 equilibrium, the average
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liability per suit is higher because, as noted, s@ases go to trial. For both of these reasogs, th
cost per unit of activity is higher in the impef@@formation model. As a result, the injurer
chooses a lower activity level compared to thegqmrihformation model. This illustrates that
piggyback lawsuits aralwayscapable of enhancing the activity-level comporadrdeterrence.

In conclusion, when compared to the equilibriumemaerfect information, an injurer
sometimes exercises more care and always decrieasesvity level given the threat of
piggyback lawsuits under imperfect informationreains to be seen, however, whether this
enhanced deterrence is socially desirable. Weeaddhis question in the next section.

E. Welfare Analysis

To evaluate the social desirability of piggybacksaits, we first need to determine the
care and activity levels that a perfectly inforneshevolent social planner would choose. A
benevolent planner’s objective is to maximize thevalue of the injurer’s activity, taking into
account all liability-related costs, including thieng costs of victims. We therefore take as
given the need for accident victims to file suibnder to receive compensation for their losses
under tort liability. Given the need for suitsweyer, it is socially desirable for all of them to
settle in order to avoid trial costs.

Based on this objective, we first note that injarender-invest in care and over-engage in
the risky activity in the perfect information casempared to the social optimum; that is, even
when injurers can distinguish between genuine agglypack plaintiffs, there is
underdeterrence. This occurs through two chanrtéarst, the injurer does not internalize a
genuine victim’s filing costs, and second, the tigjus able to settle for less than the amount of

the victim’s damages. (Recall that genuine plEswill settle for an amount equal to their
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damages less their costs of trial.) Consistertt patst literature on the topic, we see that when
litigation is costly, strict liability results innderdeterrence, even when information is pefféct.

The injurer’s optimal care and activity choiceslwlso generally diverge from the social
optimum in the imperfect information case, but dmection of the divergence in this case is
ambiguous. Under a Type 1 equilibrium, the injwdl under-invest in care relative to the
social optimum because, as in the perfect informnatase, it does not fully internalize the filing
cost and damages suffered by a genuine victim. filihg cost is paid solely by the genuine
victim, and as noted above, the injurer is ablexploit the plaintiff's litigation costs in making
its settlement offer. With respect to its activgyel, however, the injurer may over- or under-
engage in the activity from a social perspectivdaira Type 1 equilibrium. The injurer may
over-engage in the activity because it does netmatlize a genuine victim’s filing cost, but it
may under-engage due to the costs of paying ofytigck plaintiffs. Given these two
competing forces, the direction of the deviatiamirthe social optimum with respect to the
injurer’s activity level in a Type 1 equilibrium @&nbiguous.

With respect to a Type 2 equilibrium, the injuresyrover-invest or under-invest in care,
and over-engage or under-engage in activity, faghty the same reasons. The injurer does not
internalize a genuine victim’s filing costs, noredahe injurer fully internalize a genuine
victim’s damages when settling a fraction of caselsis factor alone suggests that the injurer
under-invests in care and over-engages in theigctiworking in the opposite direction,
however, is the fact that the injurer incurs litiga costs for those cases filed by genuine
plaintiffs that end up going to trial. Taken tdget, these factors show that, from a social
perspective, it is unclear whether piggyback lavgsimduce, or fail to induce, beneficial

deterrence under a Type 2 equilibrium.

% Seee.g, Shavell Social versus Private Incentiveupranote 1; Hyltonsupranote 15.
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In sum, the foregoing results suggest that piggyeaesuits arenot always undesirable
from a social perspective. While the directiorthad deviation relative to the social optimum is
ambiguous in most cases, the existence of piggylaackuits generally results in more care and
less activity relative to a world characterizedpayfect information. Moreover, under certain
conditions, they may actually serve to enhancergitee in a socially valuable way. Now that
we have described the theoretical mddele present a numerical example to illustrate the
preceding conclusions.

F. Numerical Example

For the purposes of this numerical example, weigoatwith our hypothetical situation
of a supermarket owner who causes injuries to aetudf customers who slip and fall on the
owner’s premises. Suppose the supermarket owr@ces with the decision of whether to
operate one, two, or three identical stores inreomageographic area. The owner’s choice of
how many stores to operate reflects a decisionarongg his activity level. For the sake of
argument, let the gross value per year of operatimgg two, or three stores be $150,000,
$200,000, and $225,000, respectively. Notice tthaisupermarket owner’s gross value is
increasing in the number of stores, but at a deargaate, reflecting a diminishing marginal
value. This might reflect the idea that the suek®t owner is attracting fewer new shoppers
per store as he operates more stores in the savgeagéic area.

The supermarket owner knows that he will be heidtst liable to a subset of customers

who suffer injuries from slip-and-fall accidents bis premise$’ Recognizing this, suppose that

%9 Under a well-functioning negligence rule, as omub® strict liability, the presence of piggybaakvéuits will
have no effect on deterrence. Changing the lighilile to one of negligence results in neitherujea nor
piggyback plaintiffs filing suit. All injurers wlilcomply with the negligence standard of due cargen the
circumstances. Miceli & Stonsupranote 59, at 18-20.

" For cases imposing strict liability for slip-analifaccidentsseeSteven D. Winegar, Commefieapportioning
the Burden of Uncertainty: Storekeeper Liabilitytie Self-Service Slip-and-Fall Cagd UCLA L. Rev. 861, 888-
91 (1994).
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the supermarket owner can choose one of three mngretpenditures on care per year to reduce
the probability of an accident. If he spends $60,0.e., a high level of care) per store, he can
hire a full-time employee to monitor the conditiointhe floors and to subsequently cure any
defects. With a full-time employee, the probapithiat a customer will suffer injuries arising
from a slip-and-fall accident at a particular st@&% per year. Or, the supermarket owner can
spend $25,000.€., a medium level of care) per store to hire a fiaré employee devoted to
monitoring safety. In this case, the probabilitsgttsomeone will slip and fall at a particular stor
is 15% per year. Finally, the owner can spend®iD{.e., a low level of care) per store to
finance overtime pay for his current employeesthla case, the owner’s employees work extra
hours to share the burden of monitoring the flobtd,because they are working longer hours,
they are somewhat ineffective and the probabilitgroaccident per year is 30%.The
supermarket owner’s choice of his monetary expeanglion care will govern his decisions in
each store which he operates, meaning, for instainite chooses a high level of care and
operates three stores, then his total expendituresire per year will be $150,000 (three full-
time employees at $50,000 each).

Finally, assume that when a customer suffers aasigpfall injury on the supermarket
owner’'s premises, the victim’'s damages always arntmu$100,000. To file suit, the victim
incurs a reasonable filing fee of $500. And, whages are brought to trial, both the plaintiff
and the defendant incur identical litigation cast$15,000 each. The following tables
summarize the relationship between the theoretialel’s variables and the numerical values

adopted for this example.

" These conjectured values reflect the reasonablengstion that as care expenditures increase, thengdse the
probability of an accident at a decreasing r&ee supranote 61.
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Table 1

Activity Level Monetary Expenditure on Care
Value per year Cost Probability of an accident
1 store $150,000 | Highlevel  $50,000 0.05
2 stores  $200,000 | Middle level $25,000 0.15
3 stores  $225,000 | Low level $10,000 0.3
Table 2
Plaintiff's damages $100,000
Plaintiff's trial cost $15,000

Defendant’s trial cost $15,000
Defendant’s filing cost ~ $500

Consistent with the theory provided above, a beleensocial planner would induce the
supermarket owner to choose a monetary expenditucare and an activity level consistent
with no piggyback victims filing suit, and all gane victims filing suit but settling for their
entire level of damages and filing costs priortalt A three-by-three matrix can be constructed
to represent the net social value of operatingtipermarket for each activity level-care
combination. The combination that a social plarweuld choose corresponds to the highest net
value resulting from these nine combinations. &&bpresents various combinations.

Table 3

Social Planner®
Care Expenditure
High level Middle level Low level
1 store  $94,975 $109,925 $109,850

2 stores $89,950 | $119,850 | $119,700

3 stores  $59,925 $104,775 $104,550
? Values correspond t&(2) —z[x + p(X)(L + K)]
(seeAppendix).

In the table, the activity level-care combinatibattmaximizes the net value of activity for the
supermarket is highlighted. It is evident that shpermarket owner’s net value of activity is

maximized from a social perspective when he chotzseperate two stores and exercises a
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middle level of care. All other combinations resnllower net values of operating the
supermarket (that is, all other combinations extihiet value of less than $119,850)Put
another way, the supermarket owner should hiregartbtime employees at a cost of $25,000
each, and he should place one part-time employeadh of his two stores. However, he should
not operate a third store. This is the benchmgéakrst which we will judge the social
desirability of frivolous lawsuits.

We next ask, what are the supermarket owner’dibgum choices of care and activity
when he has perfect information regarding the pféistype? Recall that when there is perfect
information, the supermarket owner can distingpisfygyback plaintiffs from genuine plaintiffs
and can settle with the latter but offer nothinghte former. Our theory above predicted that
injurers over-engage in activity and under-investare in this case relative to the social
optimum. To verify this result for our numericadaenple, Table 4 depicts the net value of
activity to the supermarket owner for each actigéye combination when there is perfect
information.

Table 4

Supermarket Owner
Perfect Information "
Care Expenditure
High level Middle level Low level
1 store  $95,750 $122,825 $135,500
2 stores  $91,500 $145,650  $171,000

3stores $62,250  $143,475 | $181,500
®Values correspond t8(2) —Z[x + p(X)(L —C,)]

Notice in particular that the supermarket ownegsvalue of activity is maximized when

he operates three stores and exercises a lowdéeate. (The maximized net value is again

2 Notice, for example, that a social planner wauddirequire the supermarket owner to exercise a teigél lof
care. This reflects the idea that the social pasrobjective is not to minimize the probabilitiyan accident. Its
objective is to minimize the total costs associatét taking care.
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highlighted.) The supermarket owner is therefardandeterred in this example because, as we
saw above, it is socially optimal for him to operanly two stores and invest in two part-time
employeesi.e., a middle level of care. But with perfect infortioa, he chooses instead to
operate three stores and to choose a low levelrefio each store.

Finally, let us turn to the case of imperfect mf@tion by the supermarket owner
regarding the plaintiff's type. Recall that twouddpria potentially arise given asymmetric
information. Suppose the probability that a pigagglovictim arises per unit of activity is .01.
This conjectured value for the potential numbeswih plaintiffs is so small that the supermarket
owner will perceive a “sufficiently large” probaityl that a plaintiff's claim is genuin€. Table
5 identifies the net value to the supermarket ovumeler both possible equilibria when the
probability a victim is a piggyback victim is .0&mpunit of activity.

Table 5

Supermarket Owner

Type 1 Equilibrium © Type 2 Equilibrium ¢
Care Expenditure Care Expenditure
High level Middle level Low level High level Middle level Low leve
1 store  $94,900 $111,400 _ $113,650 1store  $94,250  $107,750 $105,500
2 stores $89,800 $122,800 {$127,300 | 2 stores $88,500  $115,500 $111,000
3 stores $59,700 $109,200 $115,950 3 stores  $57,750 $98,250 $91,500

“Values correspond t&(2) —Z x + [p(x) + g](L —C,)}

4 Values correspond t&¥(2) —Z[x + p(X)(L + C)]

Since the threat of piggyback victims is low refatto the probability of an accident for

every care level, it should not be surprising thdlype 1 equilibrium emerges as optimal.

Indeed, every activity level-care combination unadrype 1 equilibrium yields a higher net

value than the corresponding activity level-carmbmation under a Type 2 equilibrium. Note

that in this equilibrium, the supermarket owneras$es to operate two stores and to exercise a

low level of care. (This maximized net value ighiighted in the left-hand panel of the above

3See the Appendix for details.
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table.) When compared to the equilibrium undefgmrinformation, the existence of piggyback
plaintiffs results in beneficial deterrence witlspect to the supermarket owner’s activity level in
the sense that the owner now operates two staitesr than three, which is the efficient level of
activity. Notice, however, that the supermarkenheris level of care is unaffected by the
presence of piggyback victims. This reflects tbeatusion reached above that under a Type 1
equilibrium, the injurer exercises the same levVealave as in the perfect information model, and
too little care from a social perspective. Thiample illustrates the conclusion that piggyback
victims may imperfectly correct for the problemusfderdeterrence.

Suppose instead that the probability a piggybactnw arises per unit of activity is much
higher than in the previous example; specificalyppose it is now .20. The following table
depicts the net value of activity to the supermbdgener in this case.

Table 6

Supermarket Owner

Type 1 Equilibrium Type 2 Equilibrium
Care Expenditure Care Expenditure
High level Middle level Low level High level Middle level Low leve

A4

1 store $78,750 $95,250 $97,500 | 1 store  $94,250 $107,750 $105,50(

————————————————————

2 stores $57,500 $90,500 $95,000 | 2 stores $88,500 :$115,500 : $111,000

3 stores $11,250 $60,750 $67,500 | 3 stores $57,750 $98,250 $91,500

In this case, given that the potential number gfjpback plaintiffs is relatively large, the
supermarket owner will perceive a “sufficiently dkhprobability that the plaintiff's claim is
genuine. Therefore, it should not be surprisireg thType 2 equilibrium will emerge. As shown
in the table, the net values of activity for eachvaty level-care combination under a Type 2
equilibrium are higher than their Type 1 equililnicounterparts. As the highlighted entry in

the right-hand panel shows, the supermarket owmawses to operate two stores and to exercise

a middle level of care. Note that these choicesespond to the social optimum in this example,
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illustrating again how piggyback lawsuits are cdpaih enhancing deterrence in a socially
valuable way.

Finally, consider a value that lies between thgexures values we have utilized above.
Suppose, in particular, that the probability a glggrck victim arises per unit of activity is 0.05.

Table 7 depicts the net value of activity for eachivity level-care combination under this

scenario.
Table 7
Supermarket Owner
Type 1 Equilibrium Type 2 Equilibrium
Care Expenditure Care Expenditure
High level Middle level Low level High level Middle level Low leve

4

1 store $91,500 $108,000 $110,250 1 store  $94,250 $107,750 $105,50(

2 stores $83,000 $116,000 :$120,500 | 2 stores $88,500  $115,500 $111,00(

3 stores $49,500 $99,000 $105,75Q 3 stores  $57,750 $98,250 $91,500

A4

From the table it is evident that the supermarketer must compare the net values of activity
under both equilibria. (That is, some activity legare combinations yield higher returns under a
Type 1 equilibrium, while some combinations yieltigher return under a Type 2 equilibrium.)
In this example, a Type 1 equilibrium in which thgirer operates two stores and exercises a
low level of care turns out to be optimal. Theamme is therefore the same as in the example
where the probability a piggyback victim arose peit of activity was .019eeTable 5).

The foregoing numerical examples illustrate thsifpge claim that piggyback lawsuits
are sometimes capable of inducing beneficial deter. Although perhaps imperfect,
piggyback lawsuits in these examples provide aaritige for the injurer to exercise levels of
care and activity that in some cases are clostretgocial optimum than those that would arise

in a world characterized by perfect informatiae.( where piggyback suits are not a threat). We
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hasten to add, however, that these examples ayerwdnt to be illustrative. We could just as
easily have chosen values of the parameters to #iaivthe threat of piggyback lawsuits can
result in too much care and too little activity quemed to the social optimum—that is, they could
have resulted in overdeterrence. This, of cowseiates the usefulness of piggyback suits from
a policy perspective. Still, an understandingh&iitimpact on deterrence is important for
properly evaluating the impact of policies that éd&een proposed for reducing frivolous

litigation. That task is the purpose of the nedt®n.

1. PoOLICY |MPLICATIONS

While the theoretical model and numerical exampleggest that piggyback lawsuits—or
more broadly, frivolous lawsuits—are not alwayside¢ntal to social welfare, we have been
unable to uncover any source of law that recogrtizepotentially beneficial deterrence
externality resulting from such suits. Rather,rt®and policymakers alike share an interest in
deterring plaintiffs from filing frivolous lawsuitsIn particular, procedural rules, statutory law,
and the common law of torts serve to protect partimcluding private persons and even
governments—from frivolous litigation. When théegal regimes are evaluated together, it is
evident that they utilize two mechanisms (perhapsisaneously) in an effort to reduce the
frequency of frivolous litigation: i) shifting theurden of the defendant’s reasonable litigation

costs and attorney’s fees to the frivolous plaingifd ii) claim-quality identificatiod? This

" We do not discuss the impact of rules that dopnovide a potential deterrent to the initiatiorfriolous

lawsuits. In his majority opinion in the infamocesse ofClinton v. JonesJustice Stevens noted that “[m]ost
frivolous and vexatious litigation is terminatediag pleading stage or on summary judgment, witlle fif any
personal involvement by the defendai@linton v. Jones, 520 U.S. 681, 708 (1997). Indeedr to the onset of
discovery, [ED. R.Civ. P.12(b)(6), which permits dismissal of a complaintteg pleadings stage for failure to state
a claim upon which relief can be granted, is capalleliminating frivolous claims. And, for thoseits that

survive the pleadings stage of litigation, summjadgment via ED. R. Civ. P.56 permits parties to eliminate
frivolous lawsuits without the necessity of trildeeBeverly Dyer A Genuine Ground in Summary Judgment for
Rule 1199 YaLE L.J. 411, 411 (1989) (recognizing that the welbbsshed standards for summary judgment are
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section therefore examines the positive implicatiohcost-and-fee shifting rules and claim-
guality identification on accident avoidance in giresence of frivolous suits.
A. Litigation Cost and Attorney Fee Shifting

It is frequently argued that a switch from the Aroan rule to the so-called English rule
governing the allocation of attorney’s fees wikeburage the filing of frivolous lawsuit3. The
common law rule in the United States is that eautyfbears its own attorney’s fees at tffal.
However, a number of legal regimes aimed at redyitia frequency of frivolous lawsuits
abrogate this common law rule by authorizing the afsthe English rule, which permits the
victorious party to recover its attorney’s feemirthe losing party at trial. In addition, some
legal regimes permit parties to recover reasondlgation expenses, beyond those that would
ordinarily be recoverable as taxable costs fronofdus plaintiffs.

For instance, Rule 11 of the Federal Rules of Glvdcedure deters the initiation of
frivolous lawsuits by providing mandatory sanctipimeluding the imposition of attorney’s fees
and reasonable expenses to compensate the aggp@ngdor the costs of defending a frivolous

matter’” Under Rule 11, a party is prohibited from filiagpleading, written motion, or other

aimed at reducing frivolous lawsuits). Howeveritimer Rule 12(b)(6) nor Rule 56 dismissal impliefinaing of
frivolity, and thus, these two procedural safegsatd not directly sanction the initiation of friweis lawsuits.See,
e.g., Neitzke490 U.S. at 349 (stating “a failure to stateamnlunder Rule 12(b)(6) does not invariably meaxt th
the claim is without arguable merit.”). Neverttssdethese two rules of civil procedure have recksame attention
in the economics literature. Hylton provides aaremmic framework which considers dismissal at tleagings
stage, consistent with Rule 12(b)(6). Keith N. tdgl When Should a Case Be Dismissed? The Economics of
Pleading and Summary Judgmeb® SJp. CT. ECON. REV. 39 (2008). He argues that the standard for disahion

the pleadings ought to fluctuate with evidentiagnslards and litigation costs. Kozel and Rosenbggge for
mandatorysummary judgment prior to court enforcement of setflement agreement as a solution to the nuisance-
value settlement problem. Randy J. Kozel & Davas&bergSolving the Nuisance-Value Settlement Problem:
Mandatory Summary Judgmef0 VA. L. REv. 1849 (2004).

> Douglas C. Renni&jule 82 and Tort Reform: An Empirical Study oflthpact of Alaska’s English Rule on
Federal Civil Case Filings29 ALAsSKA L. Rev. 1, 2 (2012).

"8 For a historical discussion of the emergence ®ftnerican rule in the United StatsgeJohn Leubsdorf,

Toward a History of the American Rule on Attorneg Recoveryd7 LAW & CONTEMP. PROBS 9 (1984).

""Fep. R.CIvV. P.11(c)(2). In addition to deterrence, Rule 11uess that defendants to frivolous lawsuits are
adequately compensated, though their compensatiimited to reasonable, not actual, fees. Victirase a duty

to mitigate damages. For a discussion on thistgpeMelissa L. NelkenSanctions Under Amended Federal Rule
11—Some "Chilling" Problems in the Struggle Betw€empensation and Punishmed Geo. L.J. 1313, 1334-35
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paper with the court that is “presented for anyroper purpose, such as to harass, cause
unnecessary delay, or needlessly increase thethsgation.”’® And, the legal arguments
contained therein must be “warranted by existingda by a nonfrivolous argument for
extending, modifying, or reversing existing lawfor establishing new law’® As the Court
aptly stated irLewis v. Caseyb18 U.S. 343, 353 n.3 (1996), since persons tihae a
Constitutional right to file frivolous lawsuit§ “[d]epriving someone of a frivolous
claim...deprives him of nothing at all, except peh#pe punishment of Federal Rule of Civil
Procedure 11 sanctions.”

Given the ability of Rule 11 to deter the initatiof frivolous lawsuits, it has received
some attention in the literature. Kobayashi andké&ause a game theoretic model to criticize the
“safe harbor” provision of Rule 11 by finding theamight increase the frequency of frivolous
filings and the rate by which Rule 11 motions ciradje such filing§® Under a certain set of
assumptions, the “safe harbor” provision “rendeuteRL1 useless as a deterrent, consigning it
either to fall into total disuse or to generate ptetely pointless satellite litigatio#® Polinsky

and Rubinfeld provide a normative basis for utiigRule 11 sanctions as a deterrence

(1986). Courts are also authorized to issue noetaoy directives and penalties paid to the coddwever, these
devices must be limited to “what suffices to detgretition of the conduct or comparable conducbiiners
similarly situated.” ED.R.Civ.P.11(c)(4). For an overview of Rule 11 through iteitoversial amendments in
1983,seg e.g, Edward D. CavanagFkrivolous Litigation: Developing Standards under émded Rule 11 of the
Federal Rules of Civil Proceduré4 HoFSTRAL. REv. 499 (1986); Robin J. Collins, Not&pplying Rule 11 to Rid
Courts of Frivolous Litigation without Chilling thBar’s Creativity 76 Ky.L.J. 891 (1988); Neal H. Klausner,
Note, The Dynamics of Rule 11: Preventing Frivolous latign by Demanding Professional Responsihifity
N.Y.U. L. Rev. 300 (1986); Nelken, 74&&. L.J. at 1313; William W. SchwarzeRule 11 RevisitedlO1 HARv. L.
REV. 1013 (1988)see alsKeeling,supranote 28, at 1067 (discussing, in addition, the3l@Mendments to Rule
11).

8 FeD. R.CIv. P.11(b)(1).

" Fep. R.CIv. P.11(b)(2).

80 Bill Johnson’s Rests. v. N.L.R.B., 461 U.S. 734371983).

8. Bruce H. Kobayashi & Jeffrey S. ParkBio Armistice at 11: A Commentary on the Supremat3adl093
Amendment to Rule 11 of the Federal Rules of Eigtedure 3 Sup. CT. ECON. REV. 93 (1993). The “safe
harbor” provision permits a party to escape ligpifi it withdraws or corrects a frivolous paperthin 21 days of
service of a motion for Rule 11 sanction€DRR. Civ. P.11(c)(2).

#21d. at 144.
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mechanisni> Cooter and Rubinfeld develop a theoretical medere Rule 11 sanctions may
be imposed for discovery abu¥eBebchuk and Chang provide guidance on how caurght to
interpret the scope of Rule 11 in order to enshiaé the “correct” plaintiffs bring suft They
develop a formal model to show that Rule 11, asadided fee-shifting statute, should be
interpreted favorably to plaintiffs when litigati@osts are high and the stakes of trial are low.
On the other hand, when litigation costs are lod e stakes of trial are high, courts should
interpret Rule 11 favorably to defendants. Antha@lgh tangential to their core topics, Cooper
briefly notes that Rule 11 sanctions further a pagof discovery—to determine whether there
is a legitimate reason to Se-and Kaplow recognizes that sanctions, like Ruleaffect a
party’s incentive to litigat&’

In addition to Rule 11, courts have an inherenitable power to impose sanctions—
such as the imposition of attorney’s fees—uponi@aitb litigation. Indeed, the preceding Rules
of Civil Procedure do not preclude a court fromreiseng its inherent power to punish when an
attorney or a party has “acted in bad faith, vexatiy, wantonly, or for oppressive reasoffs,”
insofar as such sanctions are not forbidden by @msf As the United States Supreme Court
noted inChambers v. NASC@GO01 U.S. 32, 50 (1991),

...when there is bad-faith conduct in the coursatigftion that could be

adequately sanctioned under the Rules, the codirtanly should rely on the
Rules rather than the inherent power. But if mitiformed discretion of the

8 A. Mitchell Polinsky & Daniel L. RubinfeldSanctioning Frivolous Suits: An Economic Analy8 G=o. L.J.
397 (1993).

8 Robert D. Cooter & Daniel L. Rubinfel&conomic Model of Legal Discover$3 JLEGAL STuD. 435 (1994).
8 Lucian A. Bebchuk & Howard F. Changn Analysis of Fee Shifting Based on the Margiiofory: On
Frivolous Suits, Meritorious Suits, and the RoldRafe 1125 JLEGAL STuD. 371 (1996).

8 Edward H. CoopeDiscovery Cost Allocation: Comment on Cooter andiRield 23 JLEGAL STuD. 465, 475
(1994).

87 Louis Kaplow,The Value of Accuracy in Adjudication: An Econorimalysis 23 JLEGAL STup. 307, 363
(1994).

8 As Klausner recognizes, the inherent power ottheats extends to lawyers and/or their clientsaushersupra
note 77, at 312.

8 Alyeska Pipeline Service Co. v. Wilderness SogiéB1 U.S. 240, 259 (1975).
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court, neither the statute nor the Rules are upddask, the court may safely rely
on its inherent power.

Thus, despite the common law American rule, theositpn of attorney’s fees is a permissible
sanction under the inherent equitable power otthets?®

At the federal level, a common statutory remedythierfiling of a frivolous lawsuit is
attorney’s fees. For instance, attorney’s feegseaeverable for frivolous, unreasonable, or
meritless equal employment opporturttsnd civil rights claim$? Indeed, under Title VII of
the Civil Rights Act, attorney’s fees may be awarfla the filing of a frivolous lawsuit, even if
the lawsuit was not initiated in bad faith.The Civil Rights Attorney’s Fees Awards Act,
codified at 42 U.S.C. § 1988, also provides foemedy of attorney’s fees. This statute was
enacted to “relieve defendants of the burdens &sdcwith fending off frivolous litigation®
In addition, frivolous patent actions permit theaeery of attorney’s fee$. In the context of
criminal law, the Hyde AmendmePftwhich punishes for vexatious, frivolous, or baiHa
forms of prosecutorial misconduct in criminal predags, permits a party to recover attorney’s

fees and court cost. These examples are not meant to be exhaustigdearshifting is not the

% Roadway Express v. Piper, 447 U.S. 752, 765 (1@88jing “[tlhere are ample grounds for recogruzirthat in
narrowly defined circumstances federal courts hiakierent power to assess attorney’s fees againsised.”)

L Title VII of the Civil Rights Act, 42 U.S.C. §8§ POe et seq. (1964).

2 Civil Rights Attorney’s Fees Awards Act, 42 U.S&1988 (1976).

93 Christiansburg Garment Co. v. EEOC, 434 U.S. 422, (1978).

% Fox v. Vice, 131 S. Ct. 2205, 2215 (2011). Unitiés statute, a defendant may only recover thetizdai
expenses, at the margin, from defending a frivoldasn. The United States Supreme Court has datied a “but-
for” test for the magnitude of recovery—a defendaaty “receive only the portion of his fees thatwauld not
have paid but for the frivolous claimld. at 2215.

% Meritless patent actions are deemed “exceptiomadier 35 U.S.C. § 285 (2013). This statute reiadsertinent
part, that “[t]he court in exceptional cases maypalweasonable attorney fees to the prevailingyga@ourts may
award reasonable attorney’s fees to the prevailarty in exceptional cases. Beckman Instruments,M. LKB
Produkter AB, 892 F.2d 1547 (Fed. Cir. 1989).

%18 U.S.C. § 3006A (1997).

" In this context, a frivolous prosecution is onattis groundless, such that the government's claiere
foreclosed by binding precedent or obviously wrokfpited States v. Capener, 608 F.3d 392 (9thZDit0).
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only means by which the federal government may see&duce the frequency of frivolous
litigation.”®

In addition to the foregoing, the common law otsdras evolved to sanction the
initiation of frivolous lawsuits. The common lawarines of champerty and maintenance have
been enveloped by the current torts of abuse afgs®y and malicious prosecutidfi’
However, the tort of abuse of process only ap@feer the wheels of litigation have been set in
motion!®® Specifically, a cause of action must have alreagnkinitiated for an aggrieved party
to obtain a remedy for abuse of process, and argyd the initiation of a known, meritless
lawsuit will not necessarily afford the aggrieveatty a remedy. In contrast, depending on the
jurisdiction, the intentional tort of malicious [@@cution may be employed to, in essence,

abrogate the common law American rule when a piidggtes a frivolous lawsuit. According to

% For instance, the federal government has imposestantial pleadings barriers to frivolous litigatiin the
context of class action securities fraud. The&e\Securities Litigation Reform Act (1995) wasagd, in part,

“to curb frivolous, lawyer-driven litigation,” Tedbs v. Makor Issues & Rights, 551 U.S. 308, 322720
particularly through the abuse of securities fralags action lawsuits. Merrill Lynch v. Dabit, 547S. 71, 81
(2006). As the United States Supreme Court notdetilabs “[p]rivate securities fraud actions...if not adedtely
contained, [could] be employed abusively to impsgiestantial costs on companies and individuals elcosduct
conforms to the law."Tellabs 551 U.S. at 313. As a result, the Private S&earLitigation Reform Act imposed
barriers to litigating these suits, including heegted pleadings requirements, a limit on recoverdaimages and
attorney’s fees, and sanctions for frivolous suliterrill Lynch, 547 U.S. at 81. Incidentally, this statute ledt
widespread forum shift—plaintiffs began bringingss actions for securities fraud in state courtspa®sed to
federal court.ld. at 82. Hence, Congress enacted the Securitigmtion Uniform Standards Act in 1998 to
preempt state law and ensure compliance with tiectibes of the Private Securities Litigation RefoAct.

% Abuse of process involves, according to the Un@ietes Supreme Court, “misusing, or misapplyirazess
justified in itself for an end other than that whit was designed to accomplisidéck v. Humphrey, 512 U.S. 477,
495 n.2 (1994) (internal citations omitted). Ttig imposes liability upon a party for impropedltilizing the
judicial system for a purpose for which it is nestgnedsee e.g, 1 Am.Jur. 2dAbuse of Process 1;
RESTATEMENT (SECOND) TORTS § 682 (1977); Batterborams, 626 P.2d 984, 988 (Wash. App. 1981), and
accordingly, its objective is to deter parties fraging the litigation process to achieve an unddsénd. All states
recognize the tort of abuse of process or somanttiereof. Jeffrey J. Utermohlegok What They've Done to my
Tort, Ma: The Unfortunate Demise of “Abuse of Preglein Maryland 32 U. BALT. L. Rev. 1, 7-8 (2002). Since
the tort is a state-level construct, states terdiffer with respect to the essential elements sfiecessful abuse of
process claim. States use either a two-prongreetprong test, with disagreement over the negessi showing
of damages. For a comprehensive state-by-statenawrof the essential elements of a claim for almiiggocess,
seeid. at 36-49.

190 Allied Med. Assocs. v. State Farm Mut. Auto. I, 2008 U.S. Dist. LEXIS 101659, *28 n.6 (E.D. Ract.

30, 2008).

101 SeeBatten, 626 P.2d at 991 (stating “[t]he initiatiofvexatious civil proceedings known to be grousslis not
abuse of process...There is no liability if nothisglone with the lawsuit other than carrying itteoregular
conclusion.”) (citation omitted). Therefore, thettof abuse of process does not necessarily safé@gainst the
filing of a frivolous lawsuit. However, malicioygosecution remedies this defect.

38



the United States Supreme Court “the gist of tinedbmalicious prosecution is commencing an
action or causing process to issue without justiftm™? It exists when one maliciously and
without probable caus¥ initiates a civil or criminal legal proceeding whiis later terminated
against the plaintiff (or, in the context of a cifral proceeding, the governmeht}. The tort

goes by different names in different jurisdictidfisand sometimes the distinction between the
original cause of action (be it civil or criminad)integral in identifying the appropriate cause of
action for maliciously prosecuting an individd&i. Despite the lack of a concrete designation
across jurisdictions, its purpose is clear—to puleva tort remedy that deters the initiation of
unwarranted, baseless causes of action. The refaethe tort of malicious prosecution also
differs across jurisdictions, though a majoritystdtes permit the recovery of reasonable

attorney’s fees and even litigation expenses fgriaged partie3®’

102 eck 512 U.S. at 495 n.2 (1994) (internal quotatiomksamitted).
193 Notice that this requirement is not an elemerarofbuse of process claim. Another substantitihdtion
between malicious prosecution and abuse of prasehat in some states, attorneys are immune fialility for
malicious prosecution when they act in good faitiperform a reasonable investigation of their dbenlaims.
However, there is no blanket immunity for attornéysabuse of process. David W. Pollak, Comm&atctions
Imposed by Courts on Attorneys Who Abuse the &lidRcocess44 U.CHI. L. REv. 619, 639 (1977).
19452 Am.Jur. 2adMalicious Prosecutior§ 1.
1% Wade recognizes that the tort of malicious prosenthas a muddled history, and today, identifyting proper
name is jurisdiction-specific. John W. Wa@m Frivolous Litigation: A Study of Tort Liabilignd Procedural
Sanctions14 HOFSTRAL. REV. 433 (1986). Despite its inherent differences axstates, he synthesizes the
following five elements of a valid claim for malatis civil prosecution as:
(1) the present defendant must have taken an guaitén the initiation, continuation, or
procurement of the original civil proceeding; (Bgtoriginal proceeding must have terminated in
favor of the present plaintiff; (3) there must kmrihge of the type that the court regards as
appropriate for an action of this nature; (4) thewest be a lack of probable cause for the original
action; and (5) there must have been ‘malice’ smlihinging of the original actionid. at 438.
Due to the requirement that the original causectiba was terminated in favor of the present plfira separate
cause of action is required to maintain a claimeurtis tort.
1% For instance, the Restatement (Second) of Toess tverongful use of civil proceedings” or “wrongfiaistitution
of civil proceedings” to identify a claim originati under tort law, while the term “malicious prosgen” is
reserved solely for criminal prosecutions. Soragestuse the term “malicious use of process” wherotiginal
cause of action sounded in tort law. 52 Am.JurM2dicious Prosecutiorg 2.
197|d. at 442. It should be noted that a minority ates, particularly those following the English ruiequire a
showing of special damages. In these states,ainnages include those incurred as a result afrast,
interference with property, or those damages oamyin similar actions. Michael J. Philippialicious
Prosecution and Medical Malpractice Legislationlidiana: A Quest for Balancd7 VAL. U. L. Rev. 877, 893
(1983). This requirement may render a remedy unggicious prosecution unavailable for certain esusf action.
Wade,supranote 105, at 442.
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The existence of these legal regimes permitting @og fee shifting raises the question of
how they influence deterrence. Economic modeld terassume that a switch from the
American rule to the English rule would permit aterious party at trial to recover all of its
litigation costs, including its expens&&. Consistent with this pattern, and as an extertsiaur
original theoretical model, we assume that a swibdctine English rule implies that a genuine
plaintiff will be able to recover her trial andifiy costs from the defendant if the case goes to
trial, given that the plaintiff will win at trial h certainty under strict liability. As a resudt,
genuine plaintiff will only be willing to acceptsettlement if the defendant offers an amount at
least equal to the plaintiff's damages plus hémdilcosts:®® Under perfect information, where
the defendant can distinguish piggyback from gempiaintiffs, the defendant will offer the
minimum acceptable settlement to all genuine plésrdnd zero to all piggyback plaintiffs.
Given the presence of the English rule, the defentterefore fully internalizes all of the harm
it causes in addition to the plaintiff's filing dosNo piggyback plaintiffs are induced to file sui
and accordingly, the injurer’s objectives are id@itto the social planner’s objectives. As a
result, the English rule induces the injurer toreise the socially optimal levels of care and
activity when there is perfect information.

Under imperfect information, the defendant’s ta@sts under a Type 1 equilibrium will
again be the same as in the perfect informatioa;¢hat is, the costs will consist of the
plaintiff’'s damages plus filing costs. In contrastder a Type 2 equilibrium, the defendant will
be required to compensate a genuine plaintifftiolitigation and filing costs. Thus, a trial now

costs the defendant the amount of the plaintifimdges, plus the trial costshuith parties and

1% \we recognize the divergence between the jurisprimleview of the English rule and its applicatimnthe
theoretical model. In particular, a narrow inteftption of the English rule would only permit thetorious party at
trial to recover its attorney’s fees, and not neadly its litigation expenses.

199 Return to the example Bupra note 64, where the plaintiff's damages are $100,@s trial costs are $15,000,
and filing costs are $500. If the plaintiff goedttial and wins, she will receive compensatioi$dd0,000, and in
addition, her trial and filing costs will be reimised. Thus, she will not settle for an amount thas $100,500.
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the plaintiff’s filing costs (given that the plaifitwins with certainty under strict liability).
Therefore, the defendant’s total costs under a Rypgquilibrium are correspondingly adjusted
upward compared to the perfect information model tive imperfect information model under
the American rule. As a result, the injurer wileecise more care and less activity in both
equilibria under the English rule as compared &American rule.

Comparison with the social optimum further sholat under a Type 1 equilibrium, the
injurer will exercise the socially optimal level cére but will under-engage in activity. It under-
engages in activity (for instance, the supermaoketer will operate fewer stores) because it
recognizes that it will settle with some piggybadtintiffs, which raises its expected liability
costs per unit of the activity (per store). Undélrype 2 equilibrium, the injurer will over-invest
in care and under-engage in activity. The injunegr-invests in care because it recognizes that
trial is very costly under the English rule—notynlill the injurer be liable for the plaintiff's
damages, but it will also be liable for the plditgilitigation costs and filing cost (in additido
its own litigation costs). In comparison, a so@kAnner would compel the injurer to fully
internalize the plaintiff's damages and filing cesthout the necessity of trial. The same
intuition applies to the injurer’s activity level a Type 2 equilibrium, which is why the injurer
will under-engage in activity from a social pergjpex.  These results suggest that a switch from
the American rule to the English rule in the preseof frivolous suits will not necessarily
enhance deterrence in a socially valuable way.

B. Claim-Quality Identification

We now shift our attention to the positive implicats of bodies of law that further the

objective of identifying claim quality prior to &i. The legal regimes governing frivolous

lawsuits are capable of providing defendants watne relevant information about the merit of a
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case. Indeed, at least two general types of lawede aid the defendant in his determination of
whether a lawsuit is genuine or frivolous priottial. The first punishes attorneys for handling
a frivolous matter, while the second makes inforamategarding filers of frivolous lawsuits
publicly available.

As an extension of the literature regarding legakesentation as a signal of merit,
attorneys are deterred—either via personal lighilitstate-bar-level discipline—from litigating
a frivolous matter. (Some of the previously disagslegal regimes governing cost and fee
shifting—for example, Rule 11—may also further tarsl.) Additionally, at the federal level,
attorneys ar@ersonallyliable for costs, expenses, and attorney’s feisggrfrom unreasonable
or vexatious conduct under 28 U.S.C. § 1§27Under this statute, sanctions may be imposed
only against attorneys and not parties to a lawdtiThe United States Supreme Court has held
that liability under this statute will not be imm@akfor mere discourtesy to the court. Rather, the
attorney must have acted intentionally or with tesk disregard to be liable under 28 U.S.C. §
192712 Since a “multiplication of proceedings” must haeeurred, initial pleadings are
beyond the scope of 28 U.S.C. § 19%Avhich suggests the penal nature of this statigeha

similar effect to that of the tort of abuse of pres:™*

11028 U.S.C. § 1927 (2013) reads,
[a]ny attorney or other person admitted to condases in any court of the United States or anyifbeyr
thereof who so multiplies the proceedings in argeaanreasonably and vexatiously may be requiretidy
court to satisfy personally the excess costs, esggrand attorneys’ fees reasonably incurred beazus
such conduct.
For an in-depth examination of the elements reduinesatisfy this statutsgePollak,supranote 103, at 623-29.
See alsdlanet E. Josselyimhe Song of the Sirens -- Sanctioning Lawyers Ug864.S.C. 192731 B.CL. Rev.
477 (1990) (discussing the standards utilized kycilcuit courts when evaluating whether an attpees
“unreasonably and vexatiously” multiplied proceegin
1 zaldivar v. City of Los Angeles, 780 F.2d 823, §31h Cir. 1986).
12 ynited States v. Ross, 535 F.2d 346, 349 (6th1Oi¥6).
113 7aldivar, 780 F.2d at 831See alsaNade,supranote 105, at 472 (stating the statute’s “primgeais not the
filing of a meritless action but multiplying “proedings . . . unreasonably and vexatiously...”).
14 Seesupra note 99, for a discussion of the tort of abusprotess. Notice again that abuse of process ajéner
does not apply to the initiation of a frivolous kwit.
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Furthermore, attorneys have an ethical obligatorefrain from filing frivolous
lawsuits™*® Under the Model Rules of Professional Conduet] Ifwyer shall not bring or
defend a proceeding, or assert or controvert areiggerein, unless there is a basis in law and
fact for doing so that is not frivolous, which indes a good faith argument for an extension,
modification or reversal of existing law™® Failure to comply with this ethical rule may letad
attorney discipline, including the possibility dsbdarment:'” While an attorney will ordinarily
not be personally liable in negligence for breagtthis ethical rulé’® this state-level sanction
ought to have the effect of deterring the initiat@f frivolous lawsuits by attorneys.

Given the presence of 28 U.S.C. § 1927 at the &dmrel and the state-level ethical
rules punishing attorneys for vexatious conducteweect that, all else equal, attorneys will
exercise greater discretion in choosing whethé&atadle a frivolous claim. If anything, an
attorney’s willingness to represent a particulardl will be biased against claims asserted by
frivolous plaintiffs. In terms of our theoretica@odel, these rules are aimed at reducing the
probability that a potential piggyback victim asgger unit of activity. This suggests that
conditioned on legal representation, &xeanteprobability that a case is of the piggyback variet
ought to be smaller given the existence of thelsruPut another way, the probability that a
claim is piggybacking upon a genuine claim showdimaller when an attorney represents the
matter. This line of thinking is consistent wittetperception that legal representation is a signal

of a case’s inherent merit (though note that tleix@ption is not due to the presumption, asserted

115 see generally Am.Jur. 2dAttorneys at Lavg 46 (providing an overview of an attorney’s ethiobligation to
refrain from filing frivolous lawsuits).

116 MODEL RULES OFPROF L CONDUCTR. 3.1 (2012).

177 Am.Jur. 2dAttorneys at Lavg 46 (citing Parler & Wobber v. Miles & Stockbrielg756 A.2d 526 (DC MD,
2000), a case holding that violating Maryland’s éaubf Professional Conduct, “which prohibits tHmd of
frivolous suits, is grounds for attorney disciplizwed can lead to disbarment.”).

18 The common law of torts does not extend liabiiityan attorney for filing a frivolous lawsuit undetheory of
negligence. As Wade describes, negligence actiomsoutinely unsuccessful when aimed at recovatamgages
for the filing of a frivolous lawsuit. Wadsupranote 105, at 452. This is even true when a negtig action relies
on an attorney’s violation of a state-level ethizdé as evidence of negligenger se Id. at 453.
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by economists, that attorneys will only accept sdahat promise a positive return, but rather on
the presumption that attorneys practice ethicalrdtgon in their decisions regarding which cases
to accept).

In addition to the legal regimes punishing attos&y representing clients with frivolous
claims, a few states have enacted statutes to “@aaehehame” filers of frivolous lawsuits.
These states make the names of filers of frivolawsuits publicly available. If a person
appears on one of these lists, extra burdens gresed to file a lawsuit. Since 1991, the state of
California has maintained a Vexatious Litigant L'fSt To appear on this list, a litigant must
satisfy at least one of many statutorily identifexderia, for example, by repeatedly filing
frivolous motions or pleading$® Under California law, any named vexatious litigavhen not
represented by an attorney, must obtain court appprior to filing a lawsuit. A trial court will
only allow a vexatious litigant to proceed withigilcaction if its purpose is not to harass or
delay, and even then, the vexatious litigant masebeired to post security’ Texas has
adopted similar legislation under Chapter 11 o€itgl Practice and Remedies Cofé.
Vexatious litigants in Texas are required to ob@mmission to file suit® and are required to
post security?* A number of other states have imposed rulesicéat vexatious litigants from

bringing suit, including at least Florid& Hawaii**° Nevada:?’ Ohio**® and Utah**

19 seeCalifornia’s Vexatious Litigant Lisivailable athttp://www.courts.ca.gov/documents/vexlit.pdf {lasited
Aug. 1, 2013).

120 CAL. CIv. PROC. CODE § 391(b) (2013).

12LCaL. CIv. PROC. CODE § 391.7(b) (2013).

122 5eeTexas’ Vexatious Litigant Listvailable athttp://www.txcourts.gov/oca/Vexatious_Litigantsf glst
visited Aug. 1, 2013).

123 TEX. CIv. PRAC. & REM. CODEANN. §§ 11.101-11.102 (2013).

124 TEX. CIv. PRAC. & REM. CODEANN. § 11.055

15F A, STAT. § 68.093 (2013).

126 Haw. REV. STAT. § 634J (2013).

127 NEev. SuP. CT.R.9.5. SeeNevada’s Vexatious Litigant Lisavailable at
http://www.nevadajudiciary.us/images/vexatious%dfdint%20list.pdf (last visited, Aug. 1, 2013).

128 OHI0 REV. CODE ANN. § 2323.52.SeeOhio’s Vexatious Listavailable at
http://www.supremecourt.ohio.gov/Clerk/vexatiolast visited Aug. 1, 2013).
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These statutes provide some information regardeighaquality to defendants,
particularly when a plaintiff is named on one aédk lists and is required to obtain court
approval and/or post security. The overall impddhese vexatious litigant lists is that they
ought to reduce the probability that a piggybadkim will arise per unit of activity, much like
the legal regimes punishing attorneys for handiinglous claims. In the context of the
theoretical model, their presence also ought toedse the potential number of piggyback suits.

Given the prediction that legal regimes aimed ainciquality identification ought to
decrease the probability a piggyback victim wilsar what can be said about their impact on
deterrence? The decrease in potential piggybatkthat arguably results from these bodies of
law should shift the state of the world towardd thfgperfect information. This implies that
defendants will be less willing to go to trial, aaslwas demonstrated previously, injurers will
tend to under-invest in care and over-engage imigct Even if these legal regimes result in
somefrivolous lawsuits being filed, it is more liketizat a Type 1 equilibrium will emerge with
all cases settling. As was demonstrated previotiséyeffect of a Type 1 equilibrium is that
defendants under-invest in care and may underver-engage in activity. The net effect on
deterrence is therefore ambiguous. As a resu#i,descriptive matter, it is unclear whether
these legal regimes enhance social welfare, givempaossibility that the success of some
frivolous lawsuits in obtaining settlement may emte&deterrence in a socially desirable

direction.

CONCLUSION
In this paper, we have examined the impact of faus lawsuits on the care and activity

choices of injurers. Specifically treating frival® lawsuits as piggyback lawsuits, we showed

12UTAH R.CIv. P.83.
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that despite conventional wisdom on the topic,diaus lawsuits are not necessarily detrimental
to social welfare. Rather, under certain condgjdhe existence of frivolous lawsuits may
provide incentives for injurers to engage in mdfeient accident avoidance. Despite this
theoretical conclusion, we were unable to uncongraase or statutory law that seems to
recognize the possible social value of frivolousdaits. This is understandable, given that most
observers of the legal process would find the cphokan “optimal level of frivolous litigation”
to be oxymoronic. And beyond that, even if onespted the analysis in this paper, it would be
impossible as a practical matter to identify thegmse level of frivolous litigation that is sochall
desirable. The conclusions of the analysis coathlmerein nevertheless have relevance for
evaluating policies aimed at reducing the levdrioblous litigation. To the extent that these
policies succeed, they may have the unintendedecpresnice of mitigating the deterrence

benefits of the litigation process.
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Appendix

This appendix lays out the details of the theoeg¢tnodel described in the text. The
following notation will be used:

z = level of the risky activity in which the injurédefendant) engages;

V(2) = gross value of the activity, whex0)=0,V’>0, andV” <0;

x = dollar spending on care by the injurer per ohthe activity;

p(X) = probability of an accident per unit of the aiti, wherep’<0 andp” >0;
g = probability of a “piggyback suit” being filed panit of the activity;

L = harm suffered by a genuine victim in the evdraroaccident;

k = victim’s cost of filing suit;

C, = cost of a trial for victims (plaintiffs);

C, = cost of a trial for the defendant;

S= settlement amount.

We first examine the outcome of the model wherdiéfendant can perfectly distinguish genuine
and piggyback plaintiffs (the perfect informatiomdel). We then turn to the model where the
defendant cannot distinguish between the two tgpesaintiffs (the imperfect information
model).

The Perfect Information Model

Figure 1 schematically portrays the game playethbydefendant, genuine plaintiffs, and
piggyback plaintiffs. We examine the players’ demns in reverse sequence of time. Thus,
consider first the settlement-trial decision, assgnthat both types of plaintiffs have filed suit.
Under a rule of strict liability, genuine plainsffvill win with certainty and be awarded
compensation df, but since they have to pay their own trial cogte,minimum amount they
will accept to settle iE—C,>0. We therefore assume that the defendant wilenaatake-it-or-
leave-it settlement offer @=L—C, to all genuine plaintiffs, and they will accepetbffer. As
for piggyback plaintiffs, they will lose at trigdnd so the defendant, who by assumption can
perfectly distinguish them from genuine plaintifi]l offer S=0 and they will drop their suits
rather than go to trial.

Now move back to filing stage. Since all genypteantiffs expect to settle fdr—C,, they
will only file suit if

L-C, >k, (A1)

which we assume is true. Thus, all genuine pliésnivill file. In contrast, no piggyback
plaintiffs will file suit since they do not expettt receive a positive settlement offer.

Finally, consider the optimal care and activitpices of the injurer/defendant. Since the
injurer anticipates that only genuinely injurediptdfs will file suit and all will settle forS=L—
C., the expected value of activity is given by

V(2) — 4x + p(x)(L=Cy)], (A2)
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where the expression in square brackets is theexpected accident costs (care plus liability)
per unit of risky activity. The injurer choosese#) and activity ) to maximize this
expression.

Consider first his choice of care. The first-ardendition defining his optimal care
level, denoted:*, is

1+p'(X)(L-G) = 0. (A3)

Note thatx.* is independent of his level of activity becauseident costs are assumed to be
proportional taz. Givenx, the injurer’s optimal activity level, denoteg (x), solves

V'(2) —[x + p()(L—-Cy)] = 0, (A4)
wherezs* =z.* (X:*).
The Imperfect Information Model

We now turn to the outcome of the model when #fertdant cannot distinguish between
genuine and piggyback plaintiffs. As above, weihed the settlement-trial stage, where the
defendant again chooses between two offerd—C, andS=0. Note that the first is a “pooling”
offer because it will induce both types of defertddan behave the same way (hamely, to accept
and settle). In contrast, the second is a “sejpgyadffer because it will induce genuine
plaintiffs to opt for trial while piggyback plairits will drop their suits-=>° In choosing between
these two offers, the defendant faces the folloviiade-off. On one hand, if he offers the higher
amount, both genuine and piggyback plaintiffs wdtept, so he avoids trial costs, but he ends
up paying a positive amount to piggyback plaintif@3n the other hand, if he offers zero, any
piggyback plaintiffs who filed will drop their ssit but genuine plaintiffs will go to trial, costing
the defendant+C,>L—C,.

In order to derive the equilibrium in this cd8&we need to define two additional
variables. Let

6 = probability that the defendant offers a settlenw8=L—C, rather than zero,
¢ = the probability that a piggyback plaintiff filssiit.

(The probability that a genuine plaintiff files sig one, given (Al).) Note that in the perfect
information modelf=1 andp=0, but that outcome is not possible under impeifdormation.

Consider first the defendant’s settlement strasdtgr a suit is filed by a plaintiff of
unknown type. Using Bayes’ rule, he first calcetathe conditional probability that the plaintiff
IS genuine to be

A _ _p®)
plx) = p()+pq (A5)

130 Note that it would never make sense for the defantb offer more thah—C, (since both types would settle for
the lesser amount), nor would it make sense ta afieamount between 0 ahdC, (since genuine plaintiffs would
reject it and go to trial, while piggyback plaifgifivould “accept” an offer of 0).

131 The derivation of the equilibrium follows Kapranote 42.
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which depends on his prior choice of care. No#t this expression ranges from
p(X)/(p(x)+q)<1 whengp=1 (i.e., all piggyback plaintiffs file with certainty) tb whenp=0 (i.e.,

no piggyback plaintiffs file). Given (A5), if th@efendant offer§=0, his expected cost per suit
will be p(x)(L + C,) (because piggyback plaintiffs will drop), wheréase offersS=L—C,; his
expected cost per suit will he-C; (because all plaintiffs will settle). The defentamptimal
decision rule is therefore

oA L—Cp , _
if p(x) < R 6=0

Wﬁu)>5$;9=1 (A6)
Wﬁ@y:;Z,OSQSL

Note that the first two lines represent pure stia® while the third line constitutes a mixed
strategy under which the defendant offer€; with probabilityd and zero with probability B-

Now consider piggyback plaintiffs, who must dedmween filing and not filing. Prior
to filing, their expected return &L—C,)—K, which is strictly positive if=1 (by (Al)), and
negative if9=0. Their decision rule is therefore

. k _
if 0<L_Cn, p=0

if9>Lj%,¢=l (A7)
. k

if 0=1".0=¢p=<1,

where the first two lines are pure strategies aedhird is a mixed strategy.
It turns out that there are two types of equiitwf the settlement game. The first (Type
1), occurs when

p(x) L—Cq
p(x)+q > L+Ca (A8)

In this casep=6=1 is an equilibrium; that is, all piggyback plaff# file suit and the defendant
settles all cases f@&=L-C,. This pure strategy equilibrium occurs witgithe probability of a
piggyback suit, is small.

Alternatively, suppose that

p(x) L—Cq
p(x)+q < L+Cy (A8)

In this case, ih=1, the defendant’s optimal strategy would be t@#s8 by the first line of (A6);
that is, offerS=0. But then the optimal strategy of piggybackingiéfs would be to sep=0 (.e.,
not file), in which casé@=1 would be optimal for the defendant. Clearly pupe strategy
equilibrium exists in this case. There is, howewamixed strategy equilibrium in which
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piggyback plaintiffs are indifferent between filiagd not filing, and defendants are indifferent
between offering=0 andS=L—-C,. From the third lines of (A7) and (A6), this ingd that

0" = — (A9)
and
* p(x)(Cr+Ca)
= e (AL0)

where the latter condition also makes use of (AB)s mixed strategy (Type 2) equilibrium
occurs whem is relatively large.

Care and Activity Choices

The injurer’s choice of care)(and activity £) will depend on which type of equilibrium
he expects to arise in the settlement game.idfatType 1 equilibrium in which all piggyback
plaintiffs file suit and all cases settle, the ngjtis problem is to chooseandz to maximize the
following expected value of engaging in the activit

V(z) — Bx+(p(x)+0) (L-C)] (All1)
The first-order conditions fog* andz*(X), respectively, are

1+p'(})(L-C;) =0 (A12)

V(2 - [x+(p(x)+a)(L-Cy)] = 0. (A13)

In contrast, if the expected equilibrium is ofpEy2, all genuine plaintiffs and a fraction
¢* of piggyback plaintiffs will file. Of these sujtthe defendant offeiS=L—C, to a fractiorg*,
all of which settle, an&=0 to remainder, of which only the genuine plafstdpt for trial. After
making the appropriate calculations, it turns dat the defendant’s expected costs in this case
are equivalent to the cost he would incur if ongygine plaintiffs filed suit and all went to trial.
Thus, his problem under a Type 2 equilibrium ishoosex andz to maximize the following
expected value

V(2) — x+p(X)(L+Cy)]. (A14)
The resulting first-order conditions feg* and z,*(x) are

1+p'(})(L+Cy) =0 (A15)

V'(2) = [x+p(x)(L+C,)] = 0. (A16)

Comparison of (A12) and (A15) shows thgt<x,*, while comparison of (A13) and (A16)
shows thazl*(x)zzz*(x) for anyx.
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Given these results, we first ask how the defetislaquilibrium care and activity
choices compare to those in the certainty modev@b&or care, comparison of (A3), (A12), and
(A15) shows thax*=x 1*<x*. Thus, the possibility of piggyback suits indadbe defendant to
take either the same or more care as compared/old without such suits. For the activity
level, comparison of (A4), (A13), and (A16) showattfor anyx, z-*(x) is larger than either
z*(X) orz*(x). Thus, for any level of care, the possibilitypa§gyback suits reduces the
defendant’s activity level compared to a world withsuch suits.

Welfare Analysis

This section compares the defendant’s equilibriane and activity choices to the
socially optimal choices—that is, the choices tnabcial planner would choose, assuming it can
perfectly distinguish between genuine and piggylssts. Since the planner would settle with
all genuine plaintiffs, and no piggyback plaintiff®uld file suit, the planner’s objective function
is

V(2) — 4x + p(x)(L+K)]. (A17)

Note that the planner accounts for the plaintififiag cost,k. The first-order conditions fog*
andzs* (X), respectively, are

1+p'(X)(L+k) = 0 (A18)
V'(2) =[x + p(x)(L+k)] = 0. (A19)

Consider first the choice of care. Comparing (Atb8the conditions for equilibrium care
under the perfect information and imperfect infotimra models implies that*>x .=x1*, but

xs*zxz*. Thus, the defendant takes less than the soaagliynal level of care under the perfect

information and Type 1 imperfect information moddlst he may take too much or too little
care under the Type 2 imperfect information mod@&he comparison depends on the relative
magnitudes ok andC,.) As for the defendant’s activity level, comparisof (A19) to the
conditions for equilibrium activity under both mdsl@nplies thats* (X)<z*(x), butz* (X) may

be larger or smaller thanm*(x) andz*(x). Thus, the defendant over-engages in the agiivit
the perfect information model compared to the dmpéamum, but he may over- or under-
engage in the activity in the imperfect informatimodel. These conclusions show that from a
purely deterrence perspective, the existence @yigck suits is not necessarily socially
undesirable.

Fee-Shifting Rules

A switch to the English rule for allocating legalsts, or the imposition of sanctions on
frivolous suits that shifts the defendant’s legad to the plaintiff, are often proposed as
responses to the problem of frivolous litigatidn.the context of the current model, these two
responses have identical effects and therefordoeaxamined together under the heading of fee-
shifting rules.
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The first effect of such a rule on the model ishh@ange the minimum amount that a
genuine plaintiff will accept to settle ®=L+k. This is true because if the plaintiff wins aalr
(which we assume will happen with certainty foremgine plaintiff), the defendant will be
responsible for both the plaintiff's trial costsdamer (sunk) filing costs. As for piggyback
plaintiffs, they will lose at trial and will therefe be responsible for the defendant’s trial costs,
which only reinforces their decision to drop theases if offered an offer of zero. Thus, in the
imperfect information model, the defendant’s charcéhe settlement-trial game is between
offering S=L+k andS=0, and the same two types of equilibria (pure ancthstrategies) exist.
After working through the details, we calculatetttige pure strategy (Type 1) equilibrium arises
if the following condition holds

p(x) L+k

p(x)+q L+Cp+Cpr+k (AZO)
and a mixed strategy (Type 2) equilibrium arises if
p(x) L+k
p(x)+q  L+Cp+Cp+k’ (A21)
In the latter equilibrium, we have
g = (A22)
T L+k
and
* p(x)(CTL"I'CA)
= an (A23)

as the equilibrium probabilities that the defendaffars a positive settlement amount, and that
piggyback plaintiffs file suit, respectively. Thesulting expected values of the activity to the
defendant are

V(2 — 4x + (p(x)+q)(L+K)] (A24)
under the pure strategy (Type 1) equilibrium, and
V(z) — #x + p(X)(L+Cr+Ca+K)] (A25)

under the mixed strategy (Type 2) equilibrium. @aming these expressions to those for the
imperfect information model above (expressions (Ydrid (A14)) shows that the injurer
chooses more care and a lower activity level itlhgpes of equilibria compared to the situation
without fee shifting. Finally, comparing these gegsions to the expression for social welfare in
(A17), we further find that injurers invest in efént care under the Type 1 equilibrium, and too
much care under the Type 2 equilibrium, but thesgst in too little activity under both

equilibria. Generally, therefore, fee shiftinguks in overdeterrence compared to the social
optimum.
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Chooses activity level, z, and monetary

Period 1 expenditure in care, x. 1fz> 0,
With probability p(x) + ¢, With probability 1 - [p(x) + ¢,
the injurer faces a victim. the injurer does not face a victim.
End
The victim is genuinely injured The victim is not genuinely injured
with probability p(x)/[p(x) + ¢] with probability ¢/[p(x) + ¢]
Period 2 File suit at cost File suit at cost
: k End. B : k. End._
i _Defendant Chooses take-it-or-leave-it -Defendant
Period 3 settlement offer S
Period 4 Reject S Accept S Reject S Accept §
. Trial  CaseSettles  CaseDropped  CaseSettles
mlL-k-C mS-k -k mS-k
P
Payoffs AL+ C, A S A0 A:S

Figure 1. Period-by-Period Sequence of Play’?

132 The plaintiff's payoffs represent its net benédit each outcome, while the defendant’s payoffsesent its
costs. The reason the defendant’s payoffs aresepted as positive costs stems from its objetdiveinimize the
total costs associated with care per unit of agtivi
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